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Agreement (the "Agreement"), dated as of this 3rd day of March, 1995, by and among
Franklin Ventures III L.P., a Delaware limited partnership, as general partner (such general

pariner being referred to herein as the “General Partner”); Daniel P. Finkelman ("Finkelman"),

as the withdrawing limited partner; and those individuals, firms, corporations and other
entities listed in Schedule A hereto as limited partners (such limited partners, and any
additional limited partners admitted to the Partnership (as hereinafter defined) after the date of
this Agreement, being referred to herein as the "Limited Partners"). The General Partner and

Limited Partners are sometimes referred to herein collectively as the "Partners”.

PRELIMINARY STATEMENT
"The General Partner and Finkelman Ior:.r;(_;c%la ﬁniite& partnérship ‘(tl{e- “Pa;:tneréi‘iip") by .
executing the Limited Partnership Agreement of Franklin Cap;tal Associates III L.P., dat.ed as
of August 12, 1994 (as the same may be amended from time to time and including the
Schedules thereto, the "Partnership Agreement") and by filing with the Secretary of State of
Delaware a Certificate of Limited Partnership on August 12, 1994.
Those persons designated as Limited Partners in Schedule A hereto who execute a
counterpart of this Agreement desire to be admitted to the Partnership as Limited Partners.
The General Partner and the Limited Partners desire to amend the Partnership
Agreement as hereinafter provided, and in consideration of the premises and the agreements
herein contained and intending to be legally bound hereby, agree as follows:
A, Finkelman shall hereby withdraw from the Partnership as a limited partner and
his contribution to the Partnership's assets as a limited partner shall be returned.
B. Those Limited Partners listed in Schedule A who execute a counterpart of this
Agreement shall hereby be admitted to the Partership as Limited Partmers.
C. The Partnership Agreement shall hereby be amended and restated in its entirety

to read as follows:
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The Partners agree to carry on a limited partnership subject to the terms of this

Agreement in accordance with the provisions of the Delaware Revised Uniform Limited

Partnership Act (the "Delaware Act”).

The name of the Partnership is Franklin Capital Associates III L.P. The initial
address of the Partmership's registered office in Delaware is Corporation Trust Center, 1209
Orange Street, Wilmington, County of New Castle, and its initial registered agent at such

address for service of process is The Corporation Trust Company.

2. Purposes: Powers.
- (@) Purpgs;-z._ The principal purpose of thie Partnership i__s.t.o achievea .~
- fa.wore;l‘a.le 1-‘e'turi1 611 ilrl;'estn'lent for its.Parm-e.rs by invee;.-tingh in and .assis‘t'iﬁg prilva’ceifheld.,
primarily early stage, growth-oriented businesses in the health care industry.
(b)  Powers. Subject to all of the terms and provisions hereof, the Partnership
shall have all the powers available to it as a limited partnership under the laws of the State of

Delaware.

3. General Partner.
(a)

General Partner, and its commitment to make contributions to the capital of the Partnership,

iong. The name and address of the

are set forth in Schedule A. Schedule A shall be amended from time to time to reflect any
additional commitment to make capital contributions by the General Partner.

()  Control. The management, policies and control of the affairs of the
Partnership shall be vested exclusively in the General Partner. The Partnership's Review
Committee and Advisory Committee (established pursuant to Paragraphs 5 and 6,

respectively) and the Limited Partners may, to the extent expressly provided in this
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Agreement, possess or exercise any of the powers, or have or act in any of the capacities,
permitted under Section 17-303(5) of the Delaware Act.

{0

Agreement of even date herewith, with Franklin Venture Capital Inc. (the "Management

metit Agréemient. The Partnership entered into a Management

Company"}, in the form attached hereto as Schedule B (as amended from time to time, the
"Management Agreement”). The General Partner may delegate certain of its duties hereunder
to the Management Company in accordance with the terms of the Management Agreement.
The General Partner shall not permit the Management Agreement to be waived, modified,
amended or terminated other than pursuant to Section 5 of the Management Agreement
without the written consent of at least 66-2/3% in interest of the Limited Pariners.

(d) Salary., f_l_‘i}e General Partner shall not re;e@ve a salary or 0the1£'
’ w::e'r}:'x'umen:léx'tidn for services fromthe Part'nél-'ship ar.ld, wini;le‘the Managém;eﬁt Ag‘ireém-eﬁt. ora
similar agreement providing for management services to the Partnership is in effect, the
general partners of the General Partner shall not receive salaries or other remuneration for
services from the Partnership.

(e)
shall file with the appropriate public authorities the Certificate of Limited Partership of the

ers. The General Partner

Partnership and any amendments thereto and take all such other action as may be required to
preserve the limited liability of the Limited Partners in any jurisdiction in which the
Partnership shall conduct its affairs.

43 Related Party Transactions. Except for transactions that are specifically

permitted under the terms and provisions of this Agreement or as otherwise approved by the
Review Committee, any transaction between the General Partner, any general partner of the
General Partner or any other affiliate of the General Partner and the Partnership or any
Partnership Portfolio Company (as such term is defined in Paragraph 3(i)(vii)) shall be on
terms no less favorable to the Partnership or the Partnership Portfolio Company, as the case

may be, than are generally afforded to unrelated third parties in comparable transactions.
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igg. The Partnership shall not guarantee or agree in any other

manner to become liable with respect to any indebtedness or obligation of any other person.

1)

ip. The Partnership shall not borrow money.

. Notwithstanding anything to the contrary in this

Agreement, the General Partner shall conduct the affairs of the Partnership in accordance with

the following requirements:

(i)

The General Partner shall use best efforts to conduct the affairs of
the Partnership in a manner that does not cause any Limited
Partner or partner of any Limited Partner exempt from federal
income taxation pursuant to the Internal Revenue Code of 1986,

as amended, and the rules and regulations thereunder (such Act,

"™ {ogether with such rules and regulations, being referred to in this

(i)

(i)

Agreement as the "Code") to have any items of gross income that
constitute "unrelated business taxable income", including without
limitation any "unrelated debt-financed income” (as those terms
are defined in Sections 512 and 514 of the Code}.

The General Partner at all times shall use best efforts to conduct
the affairs of the Partnership in such a way that the assets of the
Partnership will not be deemed to constitute "plan assets” of any
ERISA Partner or Deemed ERISA Partner (as such terms are
defined in Paragraph 20).

The General Partner shall use reasonable efforts to aV{;i'd making
investments in any corporation that at the time of the
Partnership’s investment is a United States Real Property
Holding Corporation within the meaning of Section 897(c)(2) of
the Code. In the case of any transfer by a Foreign Controlled

Partner (as defined in Paragraph 21) of its interest in the
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(v)
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Partnership, the General Partner, at the written request of such
Foreign Controlled Partner, shall use its best efforts to provide a
statement pursuant to Treasury Regulation §1.1445-11T(d}(2); in
the case of any disposition of Investment Securities (as hereinafter
defined) by the Partnership which may give rise to a United
States tax pursuant to Section 897(a) of the Code, the General
Partner, at the written request of any Foreign Controlled Partner,
shall use its best efforts to obtain from the relevant Partnership
Portfolio Company a statement described in Treasury Regulation

§1.897-2(h) pursuant to Treasury Regulation §1.1445-5(b)(4)(iii).

Securities intended to achieve the Partnership's investment

+

objettive-are sometimes hetein referred to as "Investment
Securities”.

The General Partner shall use its best efforts to conduct the affairs
of the Partnership so that neither the Partnership nor any Limited
Partner engages in any non-exempt "prohibited transaction”
within the meaning of Section 406 of ERISA (as defined in
Paragraph 7(b)) or Section 4975(c) of the Code as a result of any
activity of the Partnership.

The General Partner shall use reasonable efforts to conduct the
affairs of the Partnership so that no Foreign Limited Pariner shall
be deemed engaged in a "trade or business"” for purposes of
Section 872(a)(2), 875, 882 or 884(d)(1) of the Code by virtue of the
activities or investments of the Partnership. For purposes of this
Agreement, the term "Foreign Limited Pariner" shall mean either
(x) any Limited Partner which is a "nonresident alien" within the

meaning of Section 7701(b)(1)(B) of the Code, a foreign
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corporation or partnership within the meaning of Section
7701(a)(5) of the Code, or a foreign trust within the meaning of
Section 7701(a)(31) of the Code, or (y) a partner or other beneficial
owner of a Limited Partner which would be a Foreign Limited
Partner under clause (x) of this sentence if it were a Limited
Partner.

The General Partner shall use its best efforts to conduct the affairs
of the Partnership so that no Limited Partner (nor any affiliate of
any Limited Partner), as a result of its participation in the
Partnership, is subject to or incurs a liability for any excise tax

under Section 4941 or Sections 4943 through 4945 of the Code. In

' {)fjc!'et.td facilitate the General Partner's compliance with this

Paragraph 3(i)(vi), and in particular to assist the Gener;l Partner
in avoiding any investments which would constitute “excess
business holdings" (within the meaning of Section 4943 of the
Code) of any Limited Partner which is a "private foundation" (as
defined in Section 509(a) of the Code) or a "charitable remainder
unitrust” (as defined in Section 664(d)(2) of the Code) {collectively,
a "Foundation Limited Partner"), each Foundation Limited
Partner shall provide the General Pariner with a list designating
(A) the "disqualified persons” (as defined in Section 4946 of the
Code) (such persons whose names have been provided to the
General Partrer being referred to herein as "Disqualified
Persons”} with respect to such Foundation Limited Partner, and
(B) the other investment funds in which such Foundation Limited
Partner has invested. Such Foundation Limited Partner shall

promptly notify the General Partner in writing of any changes in
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such list. The General Partner may rely on the accuracy and
completeness of such list. Any failure or refusal by a Foundation

Limited Partner to provide the General Partmer with the foregoing

list shall not cause such Foundation Limited Partner to be in
breach of this Agreement or incur any liability to the Partnership
or any other Parmers;;p_m;jgg, however, that the General
Partner’s obligation to use best efforts under this Paragraph
3(i)(vi) shall be subject to and limited by the extent of the
information provided to the General Partner by each Foundation
Limited Partner.

(vii) The Gener.al Partner shall use its best efforts to invest the )

- :Réé‘:ervés of the Paré:ne;fship s0 as t;:)"m}oié the reeillizé-tiof-i of
dividend income, including without limitation incoIme
attributable to corporate dividends and dividends from mutual

- funds (including money market mutual funds). For purposes of
this Agreement, "Reserves" mean funds held by the Partnership
in the form of cash, cash equivalents and short-term investments
and not yet used to make investments in Partnership Portfolio
Companies (as hereinafter defined), pay Partnership expenses or
make distributions in accordance with the terms of this
Agreement. An entity in which the Partnership has an
investment in Investment Securities is sometimes herein referred
to as a "Partnership Portfolio Company".

6 Letter Agreement. Hach of the persons who is a general partner of the
General Partner on the date of this Agreement has executed and delivered (and any person

who becomes such a general partner of the General Partner after the date of this Agreement
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shall execute and deliver) to the Limited Partners a letter agreement in the form attached hereto
as Schedule C (as amended from time to time, the "Letter Agreement").
(k)
the Partnership.
)

nor any general partner of the General Partner shall be permitted to borrow money from or

al. The General Partner may not voluntarily withdraw from

Neither the General Partner

loan money to the Partnership.

(m)

purchase any Investment Securities issued by a Related Portfolio Company (as hereinafter

ies. The Partnership shall not

defined) unless: (i) the Partnership purchased Investment Securities issued by such Related
Portfolio Company before or ron the samne date on which the apphcable Franklm Partnerslup (as )
hereinafter defmed) ‘made its mltlal investment in such Related Portfoho Company, prowded (
that any such initial contemporaneous investment shall be on at least as favorable terms and
conditions with respect to the Partnership as with respect to such Franklin Partnership or (i)
such purchase has been approved in advance by the Review Committee and an independent
institutional investor makes a contemporaneous investment in such Related Portfolio
Company on terms and conditions no more favorable to such investor than those applicable to
the purchase by the Partnership. An entity in which any Franklin Partnership has an
investment in securities intended to achieve such Franklin Partnership’s investment objectives
is sometimes referred to herein as a “Related Portfolio Company.” Franklin Capital Associates
L.P. and Franklin Capital Associates II L.P., and any future venture capital partnership
controlled by the general partners of the General Partner (such control being evidenced by at
least two of the general partners of the General Partner acting as general partners of such
partnership or as general partners or senior officers of the entity serving as the sole general
partner of Sucﬁ £>armership) are herein sometimes referred to individuaily as a “Franklin

Partnership” and collectively as the “Franklin Partnerships.”
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. The Partnership shall not make an investment in any

(n)
prospective or existing Partnership Portfolio Company if any general partner of the General
Partner or any account which such general partner controls directly or indirectly has an

investment in such entity, except with the consent of the Review Committee. For the purposes

of this Paragraph 3(n), the term “account” shall specifically exclude the Partnership and the
Franklin Partmerships.

(0}

whose principal objective, at the time the investment is made, is stated to be the making of

s: The Partnership shall not invest in partnerships

investments in other companies, and whose controlling persons are entitled to a

disproportionate share of the profits of such entity. The Partnership shall not invest in any

PN
b Ea

‘the case may be, is not engaged ina trade or busmess ‘within the meamng of Sectlon 513 of the
Code at the time such mvestment is made, is subject to substantially similar restrictions as are
applicable to the Partnership with respect to its realization of unrelated business taxable
income, including without limitation unrelated debt-financed income, and makes
representations to such effect in writing concurrent with the Partnership’s investment.
Furthermore, the Partnership shall not invest in any other partnership or non-corporate entity
unless the Géneral Partner determines that such partnership or non-corporate entity
adequately provides for tax distributions to its partners or members to cover tax obligations
arising out of each of its partner’s or member’s interest in such partnership or non-corporate
entity. In addition, the amount that may be invested by the Partnership, for the purpose of
achieving its investment objective, in all:
(i) Investment Securities issued by any one Partnership Portfolio

Company (net of the proceeds to the Partnership of redemptions,

repayments, sales and other dispositions (collectively,

"Dispositions"), if any, with respect to such Investment Securities)

may not, at the time any such investment is made, exceed in the
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aggregate 10% of the aggregate Subscriptions (as defined in
Paragraph 7(a)) of all Partners without the consent of the Review

Committee;

{ii) Investment Securities issued by entities organized under the laws
of jurisdictions other than the United States or its territories and
possessions (net of the proceeds to the Partnership of
Dispositions, if any, with respect to such Investment Securities)
may not, at the ime any such investment is made, exceed in the
aggregate 10% of the aggregate Subscriptions of all Partners;

(iii}y  Investment Securities issued by Related Portfolic Companies (net
of tht} proceecis to the Partnersl:ig of Dispositions, if any, with

* re-spé;t to such :InveStn'aéﬂt‘Sé;:uriﬁe‘s) Ihgy 'rio.t, at the ﬁ;ﬁ‘é any '
such investment is made, exceed in the aggregate 10% of the
aggregate Subscriptions of all Partners; or

(iv)  Investment Securities issued by Partnership Portfolio Companies
(net of the proceeds to the Partnership of Dispositions, if any,
with respect to all bridge and other temporary financing of
Partnership Portfolio Companies) may not exceed in the
aggregate 100% of the aggregate Subscriptions of all Pariners
without the consent of the Review Committee; and

without the consent of the Review Committee, the Partnership shall not invest in any
Investment Securities that, at the time such investments are made, are either listed ona
national securities exchange or carried on the NASDAQ system (excluding all investments in
(A) any Partnership Portfolio Company if the initial investment by the Partnership in the
Investment Securities of such Partnership Portfolio Company (or any predecessor thereof)
occurred at a time when none of the securities of such entity was listed on a national securities

exchange or carried on the NASDAQ system; provided, however; that the aggregate amount
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that may be invested by the Partnership pursuant to the exception provided by this clause (A}
may not exceed in the aggregate 20% of the aggregate Subscriptions of all Partners, (B) any

entity if the investment is part of a plan by the General Partner to take such entity "private” and

(C) any entity if the investrent is part of a plan by the General Partner to have such entity

merge with or acquire any Partnership Portfolio Company).

The Partnership shall not invest in, or invest in order to finance a tender offer for, a
publicty-held company if such investment or tender offer is actively opposed by the Board of
Directors of such company.

For purposes of this Paragraph 3(0), (Y) the amoun.t invested by the Partnership shall be
the price paid by the Partnership to acquire the security and (Z) the value of each distribution
to the Partners in kind (determmed at the t;me of the dlstrlbutlon and in the manrier provxded

in Paragraph 11) of a security reférred toinor contemplated by thzs Paragraph 3(o) shall be ’
deemed to be proceeds to the Partnership of a Disposition of such security.
()

anniversary of the date of this Agreement, the Partnership shall not invest in Investment

. After the sixth

Securities issued by any entity that was not a Parinership Portfolio Company {(including as a
Partnership Portfolio Company for such purpose, any predecessor of such entity) on such
anniversary date, except with the prior approval of the Review Committee. In addition to the
foregoing, if at any time either Larry H. Coleman or W. David Swenson is no longer actively
involved in the management of the Partnership, Limited Partners constituting at least 66-2/3%
in interest of the Limited Partners may, upon written notice to the General Partner, prohibit the
Partnership from investing after the date such notice is given in Investment Securities issued
by any entity that was not a Partnership Portfolio Company (including as a Partnership
Portfolio Company for such purpose, any predecessor of such entity) on such date, except to

the extent required under any agreement legally binding on the Partnership on such date.



residence addresses of the Limited Partners, and their commitments to make contributions to
the capital of the Partnership, are set forth in Schedule A. Schedule A shall be amended from
time to time to reflect any additional commitments to make capital contributions by the
Limited Partners, the withdrawal of any Limited Partners, the admission of any additional
Limited Partners and the transfer of all or any part of the interest of any Limited Pariner.

(b)

Partnership under the Delaware Act shall be limited to (i) any unpaid capital contributions

Lirail ility. The liability of each of the Limited Partners to the

which he agreed to make to the Partnership, to the extent provided in Section 17-502(b) of the
. Delaware Act; and (i) the amount of any dlstnbutlon which he i is requlred to return to the
Parmershlp pursuant fo Section 17—60’7(b) of the Delaware Actor pursuant to Paragraph 10(h) .
of this Agreement. None of the Limited Partners shall take any part in the control of the affairs
of the Partnership, conduct any affairs of the Partnership, or have any power to sign for or to

bind the Partnership.

5. Review Committee.

(a) General Provisions. The Partnership shall have a review comimittee (the
"Review Committee") which shall consist of not fewer than three nor more than five members
chosen by the General Pariner from among persons associated with the Limited Partners. The
members of the Review Committee may select a Chairman from among their membership.
Any member of the Review Committee may be removed at any time, with or without cause, by
action taken by the General Partner with the consent of a majority of the other members of the
Review Comimittee.

(b) Functions. The functions of the Review Committee shall be (i) to resolve
any questions relating to a potential conflict of interest between the Partnership and any of the

Franklin Partnerships, between the Partnership and the General Partner or between the
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Partnership and any general partner of the General Partner; (ii) to resolve any additional
questions relating to a potential conflict of interest between the Partnership and any other
person or entity that are presented to the Review Committee by the General Partner; (iii) to
approve or disapprove certain valuations of Investment Securities owned by the Partnership
which have been authorized or established by the General Partner; and (iv) such other
functions as are provided for in this Agreement. All approvals, disapprovals and other actions
taken by the Review Committee shall be authorized by a majority of the Committee members
then holding office.

(©  Rulesand Procedures. The Review Committee shall have the authority
to adopt rules and procedures, not inconsistent with this Agreement, relating to the conduct of
its affairs. ‘. o ) - c ] o _
‘- | (d) E&gﬂpﬁm The members of; ti:le Review Committee shall exercir;'e their
best judgment in carrying out their functions for the Partnership. No member of the Review
Cormumittee shall be liable to the Partnership or any Partner except to the extent that such
member (i) did not act in good faith in the reasonable belief that his action was in the best
interests of the Partnership, (i) acted with willful misconduct, fraudulently or in violation of
this Agreement, or (iii) acted in an unlawful manner and had reasonable cause to believe his
action was unlawful. Each member of the Review Committee shall be fully protected and
justified with respect to any action or omission taken or suffered by him in good faith if such
action or omission is taken or suffered in reliance upon and in accordance with the opinion or
advice as to matters of law of legal counsel, or as to matters of accounting of accountants,

selected by him with reasonable care.

The Partnership shall have an advisory committee (the “Advisory Committee”)
which shall consist of members selected by the General Partner. The function of the Advisory

Committee will be to consult with and advise the General Partner on strategy, opportunities,
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changes in the environment and technological breakthroughs with respect to investing in the
health care industry. The Advisory Committee shall have the authority to adopt rules and
procedures, not inconsistent with this Agreement, relating to the conduct of its affairs. The

Advisory Committee will also serve on behalf of one or more of the Franklin Partnerships.

when called by the General Partner, contribute to the capital of the Partnership the amounts

necessary to increase the aggregate amount of his contributions to the Partnership to an

amount equal to, but not in excess of, the total amount set forth opposite his name under the

column marked "Total Subscription” in Schedule A, as such amount may hereafter be adjusted

"in _accoérdéncia;wi'th ﬁle terms of this A.‘greement (the '-'Suij)séri.ptio’n".), provided that no Partner

- shall be obligated to make any such capital contribution if (i) the amount of such capital
contribution {other than the initial and final capital contributions hereunder) would be less than
5% of his Subscription or (ii) the sum of such capital contribution and all other capital
contributions made by such Partner during the preceding 12 months would exceed 40% of his
Subscriptioﬁ. Notwithstanding the foregoing, the Commonwealth of Pennsylvania Public
School Employes' Retirement System (together with its permitted successors and assigns,
"PSERS"} shall not be obligated to contribute to the capital of the Partnership any amount to the
extent that its Contributions Account established pursuant to Paragraph 8 would, after such
contribution, exceed 25% of the sum of the Contributions Accounts of all Partners, and its
Subscription shall be reduced accordingly. Not less than ten days’ prior written notice shall be
given to each Limited Partner by the General Partner as to the date for each capital
contribution. The amount of capital required to be contributed by each Partner on each
occasion of a capital contribution shall be computed by the General Partner so that each Partner
contributes that portion of the aggregate capital contribution to be made by all Partners at such

time which such Partner's Subscription bears to the total Subscriptions of all Partners. All
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capital contributions shall be made in cash. Notwithstanding anything to the contrary
contained in this Agreement, the General Partner may at any time, by written notice to the

Partners, reduce on a pro rata basis or terminate all outstanding commitments of the Partners

to make further capital contributions to the Partnership and, upon the giving of such notice, the

obligation of the Partners to contribute additional capital to the Partnership shall be so reduced
or terminated, as the case may be, and the amount of such Partner's Subséripl:ion shall be

reduced accordingly.

(b) Defaults on Contributions. If a Partner does not make an additional

capital contribution required by Paragraph 7(a) when due, notice of default shall be given to
him by certified or registered mail. If the full amount of such contribution is not received by
the Parmershlp w1thm 30 days after the mailing of such notice, as hquxdated and agreed
damages to the non-defauiung Partriers for such default (if being agreed that it would be
difficult to fix the actual damages to such Partners), each of such defaulting Partner's
Contributions Account and Capital Account established pursuant to Paragraph 8 shall be
reduced by an amount equal to 75% of each such account, each of which 75% amount shall
thereupon become unrestricted funds of the Partnership and shall be allocated, in the case of
the Contributions Account amount, pro rata to and among the respective Contributions
Accounts of the non-defaulting Partners in such proportion as the Contributions Account of
each such non-defaulting Partner then bears to the sum of the Contributions Accounts of all
non-defaulting Partners, and, in the case of the Capital Account amount, pro rata to and among
the respective Capital Accounts of the non-defaulting Partners in such proportion as the
Capital Account of each such non-defaulting Partner then bears to the sum of the Capital
Accounts of all non-defaulting Partners.

The application of the aforesaid liquidated damages provisions with respect to any
defaulting Partner shall not relieve such Partner of his obligation to make any required capital
contribution when due or relieve such Partner from the application of the aforesaid liquidated

damages provisions as to any such subsequent required capital contribution if he defaults with



16~

respect thereto. Except as provided below, a Partner may not make less than the full amount of
any required capital contribution. Notwithstanding the foregoing, if, at any time before a
capital contribution required by Paragraph 7(a) becomes due, a Limited Partner shall obtain
and deliver to the Partnership an opinion of counsel (which counsel shall be reasonably
acceptable to the General Partner and, in the case of 2 Governmental Plan Partner (as defined in
Paragraph 23), the opinion of the Attorney General of the jurisdiction in which such
Governmental Plan Partner is established and maintained shall be deemed acceptable to the
General Partner) to the effect that (A) the payment by such Limited Pariner of any portion of
any remaining capital contributions required by Paragraph 7(a) will be unlawful or that there is
a material likelihood that such payment will be unlawful, (B) in the case of a Limited Partner

) who is an ERISA Partner, by reason of the payment of such portion, there isa matenal

. 'hkehhood that elther (i) such ERISA Partner (or any employee benefit plan (as defmed below)

which is a limited partner or other constituent of such ERISA Partner) or the Partnershlp would
be in material vielation of ERISA or (ii) the trustees or other fiduciaries of such Limited Partner
(or any "employee benefit plan” within the meaning of, and subject to the provisions of, the
Employee Retirement Income Security Act of 1974, as amended, and the rules and regulations
thereunder (such Act, together with such rules and regulations, being referred to in this
Agreement as "ERISA") which is a limited partner or other constituent of such Limited Partner)
may be deemed under ERISA to have delegated investment discretion over "plan assets” under
ERISA to any person (including, in the case of an employee benefit plan which is a limited
partner or other constituent of such Limited Partner, to a general partner of such Limited
Partner) that is not an "investment manager" within the meaning of Section 3(38) of ERISA,

(C) in the case of a Limited Partner who is a Foreign Controlled Partner, it has been
determined, in accordance with the provisions of Paragraph 21, that any portion of such
Foreign Controlled Partner's income, gain or loss derived from the Partnership is effectively
connected with the conduct of a trade or business for purposes of Sections 872(a)(2), 882(a) or

884 of the Code (determined without regard to Section 897 of the Code), (D) in the case of a
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Limited Partner which is a Foundation Limited Partner, by reason of the payment of such
portion, there is a material likelihood that such Foundation Limited Partner would be in
material violation of any governmental statute, rule or regulation by which it is bound or
would be subject to or would incur excise taxes on excess business holdings pursuant to
Section 4943 of the Code, (E} in the case of a Limited Partner which is a Governmental Plan
Partner, by reason of the payment of such portion, there is a material likelihood that such
Governmental Plan Partner would be in material violation of any governmental statute, rule or
regulation by which itis bound, or (F) in the case of a Bank Limited Partner (as defined in
Paragraph 10(i}), by reason of the payment of such portion, there is a material likelihood that
such Bank Limited Partner would be in material violation of the Holding Company Act (as
defmed in Paragraph 10(1)) then the General Parmer shal! have, in its sole dlscretlon, a pengd
of 45 days followmg recelpt of such counsel ] oplmon to attempt to ehmmate the necessity for
the legal opinion described above to the reasonable satisfaction of such Limited Partner and the
General Partner, whether by correction of the condition giving rise to the necessity for such
opinion, by amendment of this Agreement, by effectuation of a transfer of such Limited
Partner's interest in the Partnership to a substituted Limited Partner at a fair and reasonable
price (provided such Limited Partner consents to such transfer) or otherwise. Until the earliest
to occur of the (w) due elimination of the necessity for the legal opinion described above,

() election in writing by the General Pariner not to attempt so to cure, (y) election in writing by
the General Pariner to discontinue any attempt so to cure, and (z) expiration of the 45-day
period described above, such Limited Partner shall not, by reason of his failure to pay such
portion, be deemed or treated as a defaulting Partner for purposes of this Paragraph 7(b).
Thereafter, if the necessity for the legal opinion described has not been eliminated, (a) such
Limited Parmer shall have no further right or obligation to pay such portion, (b) such Limited
Partner's Subscription shall be reduced by an amount equal to such portion, and (c) such
Limited Partner shall not, by reason of his failure to pay such portion, be deemed or treated as

a defaulting Partner for purposes of this Paragraph 7(b). If the General Partner determines not
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to attempt a cure or to discontinue any attempt to cure, it shall give the written notice thereof
promptly after making such determination. Anything to the contrary herein notwithstanding,
each Deemed ERISA Partner shall be treated as if it were an ERISA Partner and deemed to
have complied with the requirements of the immediately preceding sentence if it shall obtain
and deliver to the Partnership an opinion of such counsel to the effect that if it were subject to,
or chose to comply with, ERISA (whether or not such is the case), then the payment by it of any
portion of the remaining capital contributions required by Paragraph 7(a) would result in the
situation set forth in clause (A} or (B) above.

Each Partner agrees that the aforesaid liquidated damages provisions constitute
reasonable compensation to the Partnership and its non-defaulting Partners for the additional
Tisks and damages sustained by them when and if any Partner shall default on an obligation to
pay any capital contribution when.;iue. ‘ :

© '
Agreement, for a period of 120 days from the date of this Agreement, the General Partner is

[T s T N PR
3 A

ions. Subject to the provisions of this

authorized, but not obligated, to accept additional subscriptions from the Partners and increase
the amount of their respective Subscriptions accordingly, and to select and admit additional
Limited Pariners to the Partnership in the amounts of their respective Subscriptions. Any such
additional subscriptions shall be accepted and any such additional Limited Partners shall be
admitted to the Partnership only if:

0] such Partner or additional Limited Partner contributes on the date
of his additional subscription or admission the same percentage
of his additional or initial subscription, as the case may be, as the
percentage which each other Partner has been required to
contribute of his Subscription prior to such date; and

(if) the aggregate Subscriptions to the Partnership, including such
additional subscriptions of Limited Partners and the initial

subscriptions of such additional Limited Partners, but excluding
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the initial subscription and any additional subscriptions of the
General Partner, do not exceed $75 million.

1g. After the expiration of 120 days

)
from the date of this Agreement, the General Pariner, with the written consent of at least 66-
2/3% in interest of the Limited Partners, is authorized to accept additional subscriptions from
the Partners and increase the amount of their respective Subscriptions accordingly, and to
select and admit additional Limited Partners to the Partnership in the amounts of their
respective Subscriptions, if neither the General Partner nor any of its general partners or agents
actively solicited such additional subscriptions or additional Limited Partners after the
expiration of such 120-day period. The terms of such acceptance or admission shall be fixed by
the General Partner at the time of acceptance or admission, as the case may be.

(e)

additional subscription to the Partnership and each person who is to be admitted as an

e. Fach Partner who is to make an

additional Limited Partner shall execute, together with the General Partner, an amendment to
this Agreement providing for such additional subscription or admission and the total amount
of such Partner's Subscription effective upon such additional subscriptions or admission, as the
case may be. The right and obligation of a Pariner to make an additional subscription and the
admission of additional Limited Partners to the Partnership shall be effective upon the date
specified therefor in the amendment to this Agreement providing for such additional
subscription or admission.

®

contained in this Paragraph 7, (i} no additional subscription to the Partnership may be accepted

ions. Notwithstanding anything to the contrary

from an ERISA Partner and no person who would qualify as an ERISA Partner may be
admitted as an additional Partner if, by reason of such acceptance or admission, any of the
assets of the Partnership would be deemed under ERISA to constitute "plan assets” of any
ERISA Partner, (ii) no person who is a Disqualified Person identified to the Partnership by any

Foundation Limited Partner may be admitted as an additional Partner, and (iii) no additional
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subscription to the Partnership may be accepted from any Limited Partner and no person or
entity may be admitted to the Partnership if, by reason of such acceptance or admission,

" (A) the Partnership would be deemed a "publicly traded partnership” within the meaning of
Section 7704(b) of the Code, (B) the Partnership or the Management Company would be subject
to additional regulation (including, without limnitation, regulation under the Investment
Advisors Act of 1940, as amended, or the Investment Company Act of 1940, as amended),

(C) the Partnership would be in violation of applicable law, (D) the Partnership would become
an association taxable as a corporation, or (E) the Partnership would be deemed terminated

pursuant to Section 708 of the Code.

8.

ounts. There shall be established on the books of the

Parmership a capi’tal contributions account ("Contributions Account”) for each Partner which
shall consist of all capital contributions by such Partner to the 'Partnership made pursuant to
Paragraph 7, increased by any amounts from time to time credited to the Contributions
Account of such Partner pursuant to Paragraph 7(b), and decreased by any amounts from time
to time charged to the Contributions Account of such Partner pursuant to Paragraph 7(b).

b) Capital Accourits. There shall also be established on the books of the
Partnership a capital account ("Capital Account”) for each Partner which shall consist of all
capital contributions by such Partner to the Partnership made pursuant to Paragraph 7,
(i) increased by (A) any amounts from time to time credited to the Capital Account of such
Partner pursuant to Paragraph 7(b), and (B) any amounts from time to time credited to the
Capital Account of such Partner pursuant to Paragraph 9, and (ii) decreased by (A} any
distributions to such Partner, (B) any amounts from time to time charged to the Capital
Account of such Partner pursuant to Paragraph 7(b) and (C) any amounts from time to time

charged to the Capital Account of such Partner pursuant to Paragraph 9.
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ind, For purposes of maintaining and determining

Capital Accounts, all property distributed in kind by the Partnership to a Partner, including but
not limited to distributions made pursuant to Paragraphs 10, 20, 21, 22, 23 and 24, shali be
charged to that Partner's Capital Account at the fair market value of such property on the date

of distribution.

9. Allocations.

(a)  ‘General Partmership income, gain, loss, deduction and expense shall be
allocated to the Capital Accounts of the Partners in accordance with this Paragraph 9.

(b) N@L@@m As of the end of each fiscal year of the Partnership and after
giving effect to the special allocations set forth in Paragraphs 9(d), (e}, (f) and (g)(ii), the Net
Gain (if any, and as defined in Paragraph 9(j)(iii)) of the Partnership for such fiscal year shall be
allocated to the Capital Accounts of the Partners as follows:

(i) First, to all Partners, in proportion to the amounts of Net Loss (if
any, and as defined in Paragraph 9(j)(iii)) previously allocated to
each such Partner pursuant to Paragraph 9(c)(iii) and not offset by
prior allocations of Net Gain made pursuant to this Paragraph
9(b)(i), an amount of Net Gain equal to the aggregate amount of
such Net Loss.

(ii)  Second, to the extent of any Net Gain remaining after allocations
pursuant to Paragraph 9(b){i):

{A)  until the occurrence of 125% Recovery (as defined in
Paragraph 10(c)), 100% to all Partners in proportion to
their respective Contributions Accounts; and then

(B) on and after the occurrence of 125% Recovery, 100% to the
General Partner until the General Partner has been

allocated 20.8% (20% plus 1% of the remaining 80%) of the
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excess, since the inception of the Partnership, of all Net
Gain allocated to the Partners over all Net Loss and Loss
Items (as defined in Paragraph 9(j)(ii)) allocated to the
Partners.
Third, to the extent of any Net Gain remaining after allocations
pursuant to Paragraphs 9(b)(i) and (ii), 80% to all Partners in
proportion to their respective Contributions Accounts and 20% to

the General Partner.

(c) Net Loss. As of the end of each fiscal year of the Partnership and after

giving effect to the special allocations set forth in Paragraphs 9(d), (e), (f) and (g)(ii), the Net

Loss {if any) of the Parimership for such fiscal year shall be allocated to the Capital Accounts of

the Partners as follows:

(M)

(i)

First, to all Partners, in proportion to the respective amounts of
Net Gain (if any) previously allocated to each such Partner
pursuant to Paragraph 9(b)iii) and not offset by prior allocations
of Net Loss made pursuant to this Paragraph 9(c)(i) or Loss Iltems
pursuant to Paragraph 9(e)(if), an amount of Net Loss equal to the
aggregate amount of such Net Gain.

Second, to the extent of any Net Loss remaining after allocations

pursuant to Paragraph 9(c)(i):

(A)  to the General Partner, an amount of Net Loss equal to the
aggregate amount of Net Gain (if any) previously
allocated to the General Pariner pursuant to Paragraph
9(b)(ii)(B) and not offset by prior allocations of Net Loss
pursuant to this Paragraph 9(c)(ii)(A) or Loss Items

pursuant to Paragraph 9(e)(ii); and then
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(B) to all Partners, in proportion to the respective amounts of
Net Gain (if any) previously allocated to each Partner
pursuant to Paragraph 9(b){(ii)(A) and not offset by prior
allocations of Net Loss made pursuant to this Paragraph
9(c)(#i}(B) or Loss Items pursuant to Paragraph %e)(ii), an
amount of Net Loss equal to the aggregate amount of such
Net Gain.

(iii)  Third, to the extent of any Net Loss remaining after allocations
pursuant to Paragraphs 9(c)(i) and (ii), to all Partners in
proportion to their respective Contributions Accounts.

. As of the end of each fiscal year of the

(d)
Partnership, and prior to the allocation of any Net Gain or Loss of the Partnership for such
fiscal year pursuant to Paragraphs 9(b) and (c), the Non—Portfélio Income (as defined in
Paragraph 9(j}{iv)) of the Partnership for such fiscal year shall be allocated to and among the
Capital Accounts of all Pariners in proportion to the balances in their respective Contributions
Accounts at the beginning of such fiscal year, subject to Paragraph 9(g)(ii) (dealing generally
with adjustments attributable to the admission of additional Partners after the date of this
Agreement) and the other provisions of this Paragraph 9.
(e) Qperational Rul
@) Net Gain or Loss attributable to a distribution of Partnership
property in kind shall be allocated, immediately prior to the time
such distribution is made, to the Partners’ Capital Accounts on
the same basis as an equivalent amount of Net Gain or Loss
would be allocated pursuant to Paragraphs 9(b) and (c) for a
hypothetical fiscal year ending immediately prior to such
distribution. For this purpose, there shall be taken into account

any Net Gain or Loss attributable to distributions in kind
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previously made during the fiscal year, but there shall not be
taken into account other items of Partnership income, gain, loss,
deduction or expense realized or incurred since the end of the
prior fiscal year (such items being taken into account and
allocated to Partners’ Capital Accounts as Net Gain, Net Loss,
Non-FPortfolio Income or Loss Items only at the end of the fiscal
year in which they are realized or incurred). If a distribution of
cash in lieu of a distribution of securities is made to a Partner in
accordance with the provisions of Paragraphs 10(i)(ii)-(v),
13(b)(ii)-(v), 20, 22, 23 or 24, then: such Partner’s Capital Account
shall be adjusted as if all securities to which such cash is
attributable had been distributed to such Partner
contemporaneously with the distributions of securities to other
Pariners; no Pariner’s Capital Account shall be further adjusted as
a resuit of the subsequent sale or other disposition of such
securities; and any items of income, gain, loss, deduction or
expense realized or incurred by the Partnership in connection
with the sale or other disposition of such securities shall be
allocated for tax purposes solely to the Partner receiving such
cash distribution.

If, for any fiscal period, 125% Recovery has been achieved, either
before or during such fiscal period, and Net Gain is available to
be allocated to the Partners but (A) an allocation of all of such Net
Gain pursuant to Paragraph 9(b) for such fiscal period would not
be sufficient to provide the General Partner with allocations, since
the inception of the Partnership, equal in the aggregate to 20.8%

of the excess of all Net Gain allocated to the Partners over all Net
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Loss and Loss Items allocated to the Partners and (B) any
allocation of Net Gain for any prior fiscal period has been made
pursuant to Paragraph 9(b)(ii)(A) but not previously offset by
allocations of Net Loss pursuant to Paragraph 9(c)(ii) or Loss
Items pursuant to this Paragraph 9{e)(ii), then:

(1) Loss Items for such fiseal period shall be allocated (subject
to the other provisions of this Paragraph 9) to all Partners,
in proportion to the respective amounts of Net Gain
previously allocated to each such Partner pursuant to
Paragraph 9(b)(ii)(A) and not previously offset by
allocations of Net Loss made pursuant to Paragraph
9(¢)(ii) or Loss Items pursuant to this Paragraph 9(e)(ii), in
an aggregate amount equal to the lesser of the aggregate
amount of such Loss Items or the aggregate amount of
such Net Gain, with such Loss Items allocated among the
Partners to offset such allocations of Net Gain in the order
in which such allocations of Net Gain previously were
made; and

(2) the Net Gain of the Partnership for such fiscal period,
determined solely for this purpose by excluding all Loss
Items specially allocated pursuant to this Paragraph
9(e)(ii1) with respect to such fiscal period, shall then be
allocated pursuant to Paragraph 9(b).

If, for any fiscal period, the relative balances in the Contributions

Accounts of the Partners differ from their relative Subscriptions

(as the result of the imposition of a default charge or otherwise),

the General Partner shall adjust the allocations provided for




26—

under Paragraphs 9(b), (¢} and (d) as necessary to ensure that, to
the extent feasible, any allocations of Net Loss or Loss Items
made in proportion to the relative balances in the Contributions
Accounts of the Partners (e.g., pursuant to Paragraph 9(c)(iii}),
and subsequently offset by allocations of Net Gain (e.g., pursuant
to Paragraph 9(b)(i)), take into account, on a first-in, first-out
basis, the manner in which such previously allocated Net Loss
actually was allocated among the Partners, so that each such
previous allocation of Net Loss is offset (to the extent feasible) by
allocations of Net Gain in the order in which such Net Loss

previously was allocated. Similarly, if any Net Gain is allocated

" - in proportion to Contribtitions Acéount balances and”

(iv)

subsequently offset by allocations of Net Loss or Loss Items, such
allocations of Net Loss or Loss Items shall be adjusted in a
manner consistent with the preceding sentence to take into
account, on a first-in, first-out basis, the manner in which such
previously-allocated Net Gain actually was allocated. Similar
adjustments, and adjustments to the 20.8% figure set forth in
Paragraphs 9(b)(ii)(B) and 9(e)(ii), shall be made if the
Contributions Account of the General Partner has at any time a
balance that is less than or greater than 1% of the aggregate
balances in the Contributions Accounts of all Partners.

The allocations provided for in this Paragraph 9 are intended to
ensure that Partnership income, gain, loss, deduction and
expense are allocated among the Partners so that (A) tax
distributions to the General Partner pursuant to Paragraph 10(a)

prior to 125% Recovery are minimized (and 125% Recovery,
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therefore, may occur sooner); (B) immediately prior to any
distribution, each Limited Partner has a positive Capital Account

balance equal to or in excess of the amount distributable to that

Limited Partner; and (C) if, immediately before the Partnership's
final liquidating distribution, the General Partner has an
obligation to repay any amount to the Partnership pursuant to
Paragraph 10(g), the General Partner has a negative Capital
Account balance equal to the amount it is required to so retumn.
This Agreement shall be interpreted and applied in all respects in
a manner consistent w1th this intention.
® -
fo cornply With Certam tax rules set forth'in the Code and Treasury Regulataons Sectzon 1. 704—

1(b)(2)i)(d).

L S8 ﬁ}at y Allocati The followmg prov1smns are mcluded in order

{) If and to the extent that any allocation of Net Loss or Loss Items
{or portion thereof) to any Partner would cause such Partner's
Capital Account to be negative by an amount which exceeds suich
Partner's Restoration Amount (as defined in Paragraph 9()(vi),
then such loss (or portion thereof) shall be allocated first to the
Capital Accounts of the other Partners in proportion to the
positive balances in their respective Capital Accounts until all
such Capital Accounts are reduced to zero, then to the Capital
Accounts of Partners with Restoration Amounts, in proportion to
their respective Restoration Amounts, until each such Partner's
Capital Account is negative by an amount equal to such Partner's
Restoration Amount, and then to the Capital Account of the
General Partner; provided that an allocation pursuant to this

Paragraph 9(f)(i) shall be made only if and to the extent that the
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deficit in such Partner's Capital Account would exceed such
Partner's Restoration Amount after all allocations provided for in
this Paragraph 9 have been made tentatively as if this Paragraph
9(f) were not included in this Agreement.

If any Partner unexpectedly receives an adjustment, allocation or
distribution described in Treasury Regulations Section 1.704-
b} 2)[)d)}4), (5) or (6), and such adjustment, allocation or
distribution otherwise would cause such Partner to have a deficit
balance in such Partner's Capital Account or would further
reduce a balance in such Partner's Capital Account thatis already
negatwe, there shall be allocated to such Partner items of income
and gam (consxstmg ofa pro rata porhon of each 1tem of .
Partnership income, including gross income, and gain for such
fiscal period) in an amount and manner sufficient to eliminate
such Partner’s deficit Capital Account balance, to the extent
required by Treasury Regulations Section 1.704-1(b)(2)(ii)(d), as
quickly as possible, provided that an allocation pursuant to this
Paragraph 9(f)(ii) shall be made only if and to the extent that the
deficit in such Partner's Capital Account would exceed such
Partner's Restoration Amount after all allocations provided for in
this Paragraph 9 have been made tentatively as if this Paragraph
9(f)(ii) were not included in this Agreement. The foregoing
sentence is intended to constitute a "qualified income offset"
provision as described in Treasury Regulations Section 1.704-
1(b)(2)(ii)(d), and shall be interpreted and applied in all respects

in accordance with that Section.
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In the event that any Partner has a negative Capital Account at
the end of any Parinership fiscal year that is in excess of such
Partner's Restoration Amount, there shall be allocated to such
Partner items of Partnership income (including gross income) and
gain in the amount of such excess as quickly as possible,

provided that an allocation pursuant to this Paragraph 9(f)(iii)

shall be made only if and to the extent that the deficit in such

Partner's Capital Account would exceed such Partner's
Restoration Amount after all allocations provided for in this
Paragraph 9 have been made tentatively as if Paragraph 9(f)(ii)
hereof and this Paragraph 9(f)(iii) were not included in this

' 'Agr'eementl

To the extent that an adiustment to the adjusted tax basis of any
Partnership asset pursuant to Section 743(b) of the Code is
required, pursuant to Treasury Regulations Section 1.704-
1{b}2)(iv)(m)}, to be taken into account in determining Capital
Accounts, the amount of such adjustment to the Capital Accounts
shall be treated as an item of gain (if the adjustment increases the
basis of the asset) or loss (if the adjustment decreases such basis)
and such gain or loss shall be specially allocated to the Partners in
a manner consistent with the manner in which their Capital
Accounts are required to be adjusted pursuant to such Section of
the Treasury Regulations.

The allocations set forth in Paragraphs 9(f)(i), (ii), (iii) and (iv)
hereof (the "Regulatory Allocations") are intended to comply with
certain requirements of Treasury Regulations Section 1.704-1(b).

Notwithstanding any other provisions of this Paragraph 9 (other
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than the Regulatory Allocations), the Regulatory Allocations shall
be taken into account in allocating subsequent Net Gain, Net
Loss, Non-Portfolio Income, Loss Items and items of income,
gain, loss, deduction and expense among the Partners so that, to
the extent possible, the net amount of such allocations of
subsequent Net Gain, Net Loss, Non-Portfolio Income, Loss Items
and other items and the Regulatory Allocations to each Partner
shall be equal to the net amount that would have been allocated
to each such Pariner pursuant to the provisions of this

Paragraph 9 if the Regulatory Allocations had not occurred. For

purposes of applying the foregoing sentence, allocations pursuant

- to this Paragraph 9(f)(¢) shall be made with réspéct to allocations -

pu;‘suant to Paragraph 9(f)(iv) only to the extent the General
Pariner reasonably determines that such allocations will
otherwise be inconsistent with the economic agreement among

the Partners.

Adjustments to Reflec

Notwithstanding the foregoing but subject to Paragraph 9(g)(ii),
with respect to any fiscal period during which any Partner's
interest in the Partnership changes, whether by reason of the
admission of a Pariner, the withdrawal of a Partnet, a non-

pro rata contribution of capital to the Partnership or any other
event described in Section 706(d)(1) of the Code, allocations of Net
Gain, Net Loss and Loss Items shall be adjusted appropriately to
take into account the varying interests of the Partners during such
period. The General Partner shall consult with the Partnership's

accountants and other advisors and shall select the method of
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making such adjustments, which method shall be used
consistently thereafter.

If any person is admitted to the Partnership (or the Subscription

of any existing Partner is increased) after the date of this

Agreement in accordance with the provisions of this Agreement,
the General Partner shall adjust the allocations otherwise
provided for in this Paragraph 9 of Net Gain, Net Loss and Loss
Items (and items of Partnership income, gain, loss, deduction and
expense) for the fiscal quarter in which such event occurs, and for
subsequent fiscal quarters if necessary, so that after such

adjustn:lents have been made: (A) each Partner (inqluding any

‘ Pai‘t.her'-s. admitted after the date of this Agreement and all

Partners whose Subscriptions have been increased after the date
of this Agreement) shall have been allocated Partnership
expenses, including Organizational Expenses (as defined in
Paragraph 9(j)(v)), equal in amount to the aggregate amount of
Partnership expenses such Partner would have been allocated if it
had been admitted to the Partnership on the date of this
Agreement with a Subscription equal to that set forth in
Schedule A after such schedule has been amended to reflect such
Partner's admission or the increase in its Subscription and (B) no
Limited Partner has been allocated any item of Partnership gross
income or gain attributable to short-term, temporary investments
made by the Partnership prior to the date that is 120 days after
the date of this Agreement with Partnership funds attributable to
the paid-in capital contribution of any other Partner; provided,

however, that (1) no item of income or gain realized (or deemed
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to have been realized on a distribution in kind) before the
admission of any new Partner shall be allocated to such Partner
and (2) allocations to any existing Partner of items of income or
gain realized (or deemed to have been realized on a distribution
in kind} prior to the increase in the Subscription of such Partner
shall be limited to those permitted by Section 706 of the Code.

ations. For Federal, state and local income tax purposes,

Partnership income, gain, loss, deduction or credit (or any item thereof) for each fiscal year

shall be allocated to and among the Partners in order to reflect the allocations made pursuant to

the provisions of this Paragraph 9 for all fiscal quarters included in such fiscal year (other than

allocations of items which are not deductible or are excluded from taxable income), taking into

account any variation between thé adjusted tax basis arid book value of Partnership property ini’

accordance with the principles of Section 704(c) of the Code.

(@

()

The General Partner shall cause the Partnership to make the
allocations described in this Paragraph 9 as of the date on which
125% Recovery occurs on the basis of an interim closing of the
Partnership's books at such time. It is intended that this

Paragraph 9(i), in conjunction with Paragraph 10{d)(ii), shall be

interpreted so as to apportion Net Gain of the Partnership for the

full fiscal period to be divided by such interim closing to the short
fiscal period prior to the interim closing only to the extent
necessary to provide each Partner with the allocations of Net Gain
contemplated by Paragraph 9(b)(ii)(A), and that all remaining Net
Gain for such full fiscal period shall be deemed to be attributable

to the short fiscal period following such interim closing.
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If any such interim closing occurs, each short fiscal period that
results shall constitute a fiscal year for purposes of this Paragraph
9 other than Paragraph 9(h) hereof. Tax allocations pursuant to
Paragraph 9(h) shall be made only as of the end of each fiscal

year.

Definitions.

)

(i)

(i)

"Cost:Basis" means, with respect to any Partnership asset, the
Partnership's adjusted tax basis in that asset as determined for
Federal income tax purposes; provided, however, that if the

Partnership has made an election under Section 754 of the Code,

" such tax basis shall be determined after giving effect to

" adjustments made under S.'ecfién 734 of the Code but (except as

provided in Treasury Regulations Section 1.734-2(b)(1)) without
regard to adjustments made under Section 743 of the Code.

"Loss Items" means, with respect to any fiscal year, items of gross
Partnership loss, deduction or expense for such fiscal year.

is" means, with respect to any fiscal year, the sum

of the Parinership’s (A) net gain or loss from the sale or exchange
of the Partnership's capital assets during such fiscal year, (B} gain
or loss deemed to have been realized by the Partnership,
pursuant to Paragraph 9(e)(i), on a distribution in kind of its
assets during such fiscal year, (C) interest and dividend income
realized by the Partnership during such fiscal year and (D) other
items of income, gain, loss, deduction and expense for such fiscal
year that are not included in (A), (B) or (C), including any income
which is exempt from Federal income tax, all Partnership losses

and all expenses properly chargeable to the Partnership, whether
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deductible or non-deductible and whether described in

Section 705(a)(2)(B) of the Code, treated as so described pursuant
to Treasury Regulations Section 1.704-1(b)(2)(iv)(i), or otherwise,
but specifically excluding all (1) items of Partnership income,
gain, loss, deduction or expense for such fiscal year allocated
pursuant to Paragraph 9(f} and (2) Non-Portfolio Income and alt
items of Partnership income, gain, loss, deduction and expense
included in Non-Portfolio Income. Net Gain or Loss shall be
determined in accordance with tax accounting principles rather

than generally accepted accounting principles and any excess of

'Partnership expenses for a fiscal period (other than expenses

‘taken into-account in detern'iihing the P‘éftnershiﬁ"é Cost Basis.in

securities of its Partnership Portfolio Companies) over the
Partnership's income and gains for such period that are

attributable to Reserves shall be included in determining Net

Gain or Loss.

Incorne" means, with respect to any fiscal year,

(A) the Partnership's income, gains or losses for such fiscal year
that are attributable to Reserves (including income exempt from
Federal income tax and income or gain from the disposition of
assets constituting Reserves) reduced, but not below zero, by

(B) all expenses that are borne by the Partnership pursuant to this
Agreement with respect to such fiscal year including, but not
limited to, the management fee payable to the Management
Company pursuant to the Management Agreement,
Organizational Expenses borne by the Partnership, expenses

directly attributable to the acquisition or disposition of assets
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constituting Reserves, and all non-deductible expenses (whether
described in Section 705(a)(2){B) of the Code, treated as so
described pursuant to Treasury Regulation Section 1.704-
1{b)2)(iv)(), or otherwise), other than expenses required to be
capitalized for federal income tax purposes and included in the
Partnership's Cost Basis in its securities of Partnership Portfolio
Companies. Non-Portfolio Income shall be determined in
accordance with tax accounting principles (rather than generally
accepted accounting principles). To the extent that any expense
items described in clause (B) of the preceding sentence are not
fully taken into account in calculating Non—fortfpﬁo Income, such
ilten:as é'hail,.t;) suétii e;<te1:1t, r’x;Jt beé c‘i-e;:n.aed*No‘ri-I”or_tfb.li-o Ii;t;ome- "
and shall be included in determining the Partnership’s Net Gain
or Loss for such fiscal year.

nses’ means, with respect to any fiscal year,

any fees, costs or expenses incurred by the Partnership with
respect to such fiscal year, but only to the extent that such items
are attributable to the organization of the Partnership and the
offer and sale of interests to the Limited Partners.

"Restoration Amount” means, with respect to any Partner and at
any time, the sum of (A) such Partner’s allocable share (as
determined under Section 752 of the Code), if any, at such time of
the recourse indebtedness of the Partnership, (B) any part of such
Partner’s Subscriptjon that has not been paid to the Partnership in
cash or terminated before such time (to the extent not taken into
account in determining such Partner's share of the recourse

indebtedness of the Partnership), and (C) solely with respect to




-36-

the General Partner, the aggregate amount of distributions (other
than Tax Distributions (as defined in Paragraph 10(a})) received by
‘the General Partner from the Partnership at or before such time,
but only to the extent that such distributions (1) exceed the
aggregate amount of distributions the General Partner would
have received at or before such time if it had made all of its
capital contributions to the Partnership as a Limited Partner and
did not hold any interest as a General Partner, and (2) were not

taken into account pursuant to clauses (A) or (B) above.

10.  Distributions.

(a ) ’wj&m During-each fiscal year, the Partnershlp shall
d1st1;1bute in cash to each Partner an amount sufficient to enable such Partner to satisfy the
Federal, state and local tax liabilities attributable to the items of income, gain, loss or deduction
allocated to such Partner by the Partmership with respect to such fiscal yearl The amount to be
distributed shall be determined by the General Partner in consultation with the Partmership's
iﬁdependent public accountants and shall be computed for each Partner (including tax-exempt
Partners) as if such Partner were subject to tax at the same rate and in the same manner as the
domestic Partner who is subject to the highest proportionate tax burden for such fiscal year.
Notwithstanding the foregoing, such distribution may be reduced or not made with respect to
any fiscal year if and to the extent authorized by the General Partner in its discretion and
approved by the Review Committee. Amounts distributed within 90 days after the end of a
fiscal year may, at the option of the General Partner, be deemed to have been made during
such fiscal year rather than during the fiscal year in which the distribution is actually made,
solely to the extent necessary to satisfy the requirements of this Paragraph 10(a) and solely for
such purpose. The distributions referred to in this Paragraph 10(a) are referred to as the "Tax

Distributions”.




:General. The Partnership, at the

discretion of the General Partner, may make, pursuant to this Paragraph 10, such additional
distributions of Partnership assets other than Tax Distributions and distributions made
pursuant to Paragraph 10(f) (such additional distributions being referred to as "Discretionary
Distributions”) as the General Partner deems appropriate, subject to the limitations set forth in
the other provisions of this Paragraph 10.

(©

each Limited Partner (other than Limited Partners who have defaulted with respect to their

i#. Until the time when

obligations to make capital contributions) has recovered through distributions (including Tax
Distributions but excluding distributions pursuant to Paragraph 10(f)) an aggregate amount

(deterrmned as of the date of distribution) equal to 125% of the sum of such Limited Partner's

Subscrlption and any amounts from tlme to time credlted to the Contnbutmns Account of such

Limited Partner pursuant to Paragraph 7(b) (such condition being referred to as
"125% Recovery” and the time of occurrence thereof being referred to as the "Recovery Date"),
all Discretionary Distributions shall be made to all Partners in proportion to their respective

Contributions Accounts at the date of distribution.

() All Discretionary Distributions after 125% Recovery shall be made

as follows:

{A) First, to the General Partner until such time as the General
Partner shall have received aggregate distributions
(including Tax Distributions but excluding distributions
made pursuant to Paragraph 10(f)) equal to 20.8% (i.e.,
20% plus 1% of the remaining 80%) of the excess of
(1) aggregate distributions to all Partners since the
inception of the Partnership (including Tax Distributions

but excluding distributions made pursuant to
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Paragraph 10(f)) over (2) the aggregate amount of all

Partners’ Subscriptions (such situation being referred to as

"Pay-Back” and the date of Pay-Back being referred to as

the "Pay-Back Date"); and
(B) Second, after the Pay-Back Date, 80% to all Pariners in
proportion to their respective Contributions Accounts and
20% to the General Partner; provided, however, that in no
event shall a Discretionary Distribution be made to the
General Pariner to the extent that such distribution, when
added to all other distributions (including Tax
Distributions but exdu:ding distributions ﬁlade pursuant
to Paragraph 10(f)) previdusl; made to the General - )
Partner, would cause the aggregate amounts distributed
to the General Partner (including Tax Distributions but
excluding distributions made pursuant to Paragraph
10(f))to be greater than 20.8% of the excess, if any, of
(1) the aggregate amounts distributed by the Partnership
to all Partners (including Tax Distributions but excluding
distributions made pursuant to Paragraph 10(f)) over
(2) the aggregate amount of all Partners' Subscriptions.
(C)  Appropriate adjustments to the 20.8% figure set forth in

this Paragraph 10(d)(i) shall be made if the Contributions
Account of the General Partner has at any time a balance
that is less than or greater than 1% of the aggregate
balances in the Contributions Accounts of all Partners.

(i)  Any Discretionary Distribution pursuant to Paragraph 10(c)

which causes the Recovery Date to occur shall be divided into two
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portions: a pre-125% Recovery portion, constituting the amount
which, when distributed, will cause 125% Recovery to occur (the

"Pre-Recovery Portion"), and the excess (if any) over such portion

(the "Post-Recovery Portion"). The Pre-Recovery Portion of such
distribution shall be apportioned among the Partners pursuant to
Paragraph 10(c), and the Post-Recovery Portion shall be
apportioned among the Partners pursuant to Paragraph 10(d)().
(ii}  Any Discretionary Distribution pursuant to Paragraph 10(d){i)(A)
which causes the Pay-Back Date to occur shall be divided into two
portions and apportioned in a manner similar to that set forth in

Paragraph 10(d)(ii). .

(e) ‘ . Except as otherwise authorized by the _éeneral
Partner and approved by a majority in interest of the Limited Partners, all Discretionary
Distributions to Limited Partners shall be made in cash or in Limited Partner Freely Tradable
Securities (as defined in Paragraph 11(c)}. Any distribution in kind to the Partners shall be
deemed to have been sold by thé Partniership and any net gain or loss deemed to have been
realized by the Partnership shall be included in Net Gain or Loss for purposes of Paragraph 9.
Each class of securities to be distributed in kind to both the General Partner and the Limited
Pariners shall be distributed to the Partners in proportion to their respective shares of the
proposed distribution as provided in Paragraph 10(c) or (d)(i} except to the extent that a
disproportionate distribution of such securities is necessary in order to avoid distributing
fractional shares. For purposes of the preceding sentence, each lot of stock or other securities
having a separately identifiable tax basis or holding period shall be treated as a separate class
of securities. The valuation of securities distributed in kind shall be made in the manner
provided in Paragraph 11, except (a} in the case of distributions of securities that are Freely

Tradable (as defined in Paragraph 11(c)) or Limited Partner Freely Tradable Securities, the

valuation thereof shall be determined by taking the average prices therefor for the 5 trading
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days immediately preceding and including the date of distribution, and for purposes of
Paragraphs 3(o) and 8(c), the fair market value as of the date of distribution shall in all cases
mean such average price, and (b} in the case of distributions of securities that are not listed on a
national securities exchange or carried on the NASDAQ system, the valuation thereof shall be

subject to approval of the Review Committee.

ts. If any Limited Partner

is admitted to the Partnership (or the Subscription of any Pariner is increased) after the
formation of the Partnership, the General Partner shall cause the Parinership to distribute to
the persons who were Partners prior to such admission or increased Subscription and in
proportion to such Partners' respective Contributions Accounts as of the time immediately

' prior to such admission or increased Subscription, the gross amounts earned by the
Partnership before the date that is 120 days after the date ‘of this Agreement on its short-term, |

temporary investments of contributed capital.

i) If, after the Partnership has made its final liquidating distribution
pursuant to Paragraph 13 the General Partner has received
distributions from the Partnership (excluding distributions made
pursuant to Paragraph 10(f)) in aggregate amounts exceeding the
sum of (A) the balance in the General Partner’s Contributions
Account plus (B) 20.8% (i.e., 20% plus 1% of the remaining 80%)
of the amount, if any, by which (1) the aggregate amount
distributed by the Partnership to all Partners since its inception
(excluding distributions made pursuant to Paragraph 10(f}) is
greater than (2) the aggregate amount of all Partners'
Subscriptions, the General Partner shall repay to the Partnership,
in cash, an amount equal to the excess of such aggregate

distributions received by the General Pariner over such sum;
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provided, however, that the amount which the General Partner
otherwise would be required to repay to the Partnership pursuant
to this Paragraph 10(g) shall not be greater than the excess, if any,
of the aggregate amount actually distributed to the General
Partner by the Partnership since its inception over (a) the
aggregate amount of all Tax Distributions distributed to the
General Partner by the Partnership since its inception, plus (b) the
amount that would have been distributed to the General Partner
by the Partnership since its inception if the General Partner had
made all of its capital contributions fo the Parinership as a
Limited Partner and did not hold any interest as a General
Partner (other than Tax Distributions on account of this clause
(b)). If for any reason the General Partner's Contributions
Account balance does not equal 1% of the aggregate
Contributions Account balances of all Partners, the 20.8% figure
set forth above shall be adjusted accordingly.

Any such repayment shall be made before the earlier of (A) the
end of the Partnership's fiscal year in which the date of the
liquidation of the Partnership occurs; or (B) 90 days after the date
of the liquidation of the Partnership. For this purpose, (1) the
date of the liquidation of the Partnership shall mean the date on
which the Partnership has ceased to be a going concern; and

(2) the Partnership shall not be deemed to have ceased to be a
going concern until it has sold, distributed or otherwise disposed
of all of its investments in Partnership Portfolio Companies.

Amounts returned by the General Partner to the Partnership shalt
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be paid to creditors of the Partnership or distributed to other
Partners in proportion to their respective Contributions Accounts.
(h) ing. If the Partnership incurs a withholding tax obligation

with respect to the share of Partnership income allocated to any Partner, (i) any amount which

is actually withheld from a distribution that would otherwise have been made to such Partner
and paid over to the Internal Revenue Service in satisfaction of such withholding tax obligation
shall be treated for all purposes under this Agreement as if such amount had been distributed
to such Partner; and (ji) any amount which is paid over to the Internal Revenue Service by the
Partnership in satisfaction of a withholding tax obligation, but which exceeds the amount, if
any, actually withheld from a distribution which would otherwise have been made to such
Partner, shall be treated as if it had been loaned to such Partner and the General Pariner
immediately shall give written notice to such Partner and demand payment therefor within

30 days of the date of such withholding. Amounts treated as loaned to any Partner pursuant
to this Paragraph 10(h) which are not repaid in full by such Partner to the Partnership within
such 30-day period shall bear interest at a rate equal to the "prime rate" of The First National
Bank of Boston, as in effect from time to time, plus 2% per annum until fully paid together with
all accrued interest thereon. Further, the Parinership shall have authority to collect such
unpaid amounts from any Partnership distributions that otherwise would be made to such
Partner.

(i) Limitations on Distributions, Anything in this Paragraph 10 to the
contrary notwithstanding, (i) no distribution shall be made to any Partner if and to the extent
that such distribution would not be permitted under Section 17-607(a) of the Delaware Act,
(ii) if an ERISA Partner or Deemed ERISA Partner notifies the Partnership in writing that the
receipt by such ERISA Partner or Deemed ERISA Partner of securities in such distribution
would create a material likelihood of a material violation of ERISA by such ERISA Partner or
Deemed ERISA Partner, then the Partnership shall use all reasonable efforts to arrange for the

sale of such securities on behalf of and for the account of such ERISA Partner or Deemed
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ERISA Partner, as the case may be, and if such sale cannot be arranged after all reasonable
efforts by the Partnership, then the Partnership shall use all reasonable efforts to distribute
instead to such ERISA Partner or Deemed ERISA Partner an amount of cash and/or securities
of substantially equal value that will not create such a material likelihood of a material
violation of ERISA (an "Alternative ERISA Distribution”), (iif) if a Foundation Limited Partner
notifies the Partnership in writing that there is a material likelihood that receipt of a
distribution of securities would cause the Foundation Limited Partner to be in material
violation of any governmental statute, rule or regulation by which it is bound or to be subject to
or to incur excise taxes imposed by Chapter 42, Subchapter A of the Code {other than

Sections 4940, 4947 and 4948 thereof), then the Partnership shall not make a distribution of
securities to such Foundation Limited Partner but rather shall distribute an amount of cash
equal to the value of the securities that would have been so distributed to such Foundation
Limited Partner, (iv) if a Limited Partner subject to regulation under the Bank Holding
Company Act of 1956, as amended (such Limited Partner being sometimes referred to herein as
a "Bank Limited Partner" and such Act and the rules and regulations promulgated thereunder
being referred to herein as the "Holding Company Act"), notifies the Partnership in writing that
the receipt by such Bank Limited Partner of securities in such distribution would create a
material likelihood of a material violation of the Holding Company Act by such Bank Limited
Partner, then the Partnership shall use all reasonable efforts to arrange for the sale of such
securities on behalf of and for the account of such Bank Limited Partner, and if such sale cannot
be arranged after all reasonable efforts by the Partnership, then the Partnership shall use all
reasonable efforts to distribute instead to such Bank Limited Partner an amount of cash and /or
securities of substantially equal value that will not create such a material likelihood of a
material violation of the Holding Company Act (an "Alternative Holding Company Act
Distribution"), (v) if a Governmental Plan Partner notifies the Partnership in writing that the
receipt by such Governmental Plan Partner of securities in such distribution would create a

material likelihood of a material violation of any governmental statute, rule or regulation by
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which it is bound, then the Partnership shall use all reasonable efforts to arrange for the sale of
such securities on behalf of and for the account of such Governmental Plan Partner and if such
sale cannot be arranged after all reasonable efforts by the Partnership, then the Partnership
shall use reasonable efforts to distribute instead to such Governmental Plan Partner an amount
of cash and/or securities of substantially equal value that will not create such a material
likelihood of a material violation of any governmental statute, rule or regulation by which such
Governmental Plan Partﬁer is bound, and (vi) the General Partner, in its discretion, may waive
any distribution (or portion thereof) that would otherwise be made to the General Partner, and
cause such distribution to be made to the Limited Partners in proportion to their respective
Contributions Accounts at the time of distribution.

).

 distribution of securities to a Limited Partner, siich Limited Partner fequests of the Partnership

Gind, I, wi_thin five_. days after a

in writing that the Partnership arrange for the sale of such securities on behalf of and for the
account of such Limited Partner, then the General Partner shall use reasonable efforts to

arrange for the sale of such securities on behalf of and for the account of such Limited Partner.

ariner. Whenever valuation of Partnership assets
is required by this Agreement, the General Pariner shall determine the fair market value
thereof in good faith, subject, in the case of the Partnership’s annual financial statements
described in Paragraph 18(c) and in the case of the distribution of securities that are not listed
on a national securities exchange or carried on the NASDAQ system, to approval by the
Review Committee of valuations of Investment Securities owned by the Partnership.

(b) Pair Market Value. In general, but subject to the requirements of

Paragraph 11(a), the fair market value of any security owned by the Partnership which is
Freely Tradable shall be determined as of the close of trading on the date as of which the value

is being determined by taking the last reported bid price of such security on such date on the
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exchange where it is primarily traded, or, if such security is not traded on an exchange, such
security shall be valued at the last reported bid price on such date on the NASDA(Q) National

Market List, or, if such security is not reported on the NASDAQ National Market List, such

security shall be valued at the closing bid price (or average of bid prices) last quoted on such

date as reported by an established quotation service for over-the-counter securities. The
determination of the fair market value of all other assets of the Partnership shall be based upon
all relevant factors, including, without limitation, such of the following factors as may be
relevant: current financial position and current and historical operating results of the issuer;
sales prices of recent public or private transactions in the same or similar securities, including
transactions on any securities exchange on which such securities are listed or in the over-the-

. counter market general level of interest rates; recent tradmg Volume of the secunty, restnchons
on transfer, mcludmg the Partriership's right, 1f any, to reqmre reglstration of its secuntnes by
the issuer under the securities laws; significant recent events affecting the issuer, including
pending mergers, acquisitions and sales of securities; the price paid by the Partnership to
acquire the asset; the percentage of the issuer's outstanding securities that is owned by the
Partnership; and all other factors affecting value. In making any such determination of the fair
market value of the assets of the Partnership, no allowance of any kind shall be made for good
will or the name of the Partnership, the Partnership's office records, files and statistical data, or

any other intangible assets of the Partnership.

For purposes of this Agreement a security shall be deemed to be "Freely Tradable” if (i) the
Partnership's entire holding of such security can be immediately sold by the Partnership to the
general public without the necessity of any Federal, state or local government consent,
approval or filing (other than any notice filings of the type required pursuant to Rule 144(h)
under the Securities Act of 1933, as amended (the "Securities Act"), and (ii) such security is
either listed on a national securities exchange or carried on the NASDAQ system and market

quotations are readily available therefor. For purposes of this Agreement securities shall be
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deemed to be “Limited Partner Freely Tradable Securities” if (i) upon the distribution thereof
by the Partnership to the Limited Partners, all of the securities so received by the Limited
Partners can be immediately sold by the Limited Partners to the general public without the
necessity of any federal, state or local governiment consent, approval or filing (other than any
notice filings of the type required pursuant to Rule 144(h) under the Securities Act), and (ii)
such security is either listed on a national securities exchange or carried on the NASDAQ
system and market quotations are readily available therefor, assuming that no Limited Partner
has any relationship to or holdings in the securities of the issuer other than by virtue of such
distribution by the Partnership.

(d)
any Investment Secu.ntles held by the Partnershlp wauch is not approved by the REVmw

. If the General Partner determines a valuation for

-’jConnmttee as prowded it Patagraph 11(a) and if the Review Cormmttee does not, Wlthm 45
days foliowmg the submission by the General Pariner of its initial valuation, approve any
subsequent valuation submitted by the General Partner such valuation shall be determined by
an independent chartered financial analyst selected by the General Partner and approved by

the Review Committee, whose determination shall be binding upon all Pariners.

anniversary of the date of this Agreement, unless sooner dissolved as provided in
Paragraph 12(b) or (c) or by operation of law, or unless extended as provided in
Paragraph 12(d).

(b) Dissolution. The Partnership shall be dissolved in the event of the
occurrence with respect to the General Partner of any of the events stated in Section 17-

402(a}(4), (5) or (8) of the Delaware Act.
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ners. Limited Partners constituting in the

aggregate at least 66-2/3% in interest of the Limited Partners may dissolve the Partnership at
any time, as of the date they deliver written notice of such dissolution to the General Partner.

(d)

to two one-year periods by the General Partner with the consent of 66-2/3% in interest of the

. The term of the Partnership may be extended for up

Limited Partners. Any such extension shall be subject to the rights of the Limited Partners to

dissolve the Partnership as provided in Paragraph 12(c).

isions. At dissolution, the Partnership shall be liquidated in
an orderly manner. The General Partner shall be the .liquidator to wind up the affairs of the
Partnersiﬁi; pursugnf to this Agreement, provided that if there shall be no Gerteral Pértner; thé
. Review Committee may appoint one or more liquidators to act as the liquidators in carrying
out such liquidation. Any such liquidator, other than the General Partner, shall be a
“liquidating trustee” within the meaning of Section 17-101(9) of the Delaware Act.

(b)

Partnership's liabilities and obligations to creditors. Any Net Gain or Loss incurred in

iquidating. Distributions. The liquidators shall pay or provide for the

connection with the liquidation of the Parinership shall be aliocated to and among the Partners
in the manner provided in Paragraph 9 and the remaining assets shall then be distributed
among the Partners in cash or in kind in the manner required by Paragraph 10 (other than
Paragraph 10(a)) (after allocating in the manner provided in Paragraph 9 any Net Gain or Loss
deemed to have been realized in connection with a distribution in kind), provided that (i) the
liquidators shall not need the authorization of the General Partner or the approval of the
Limited Partners in connection therewith, (ii} if an ERISA Partner or Deemed ERISA Partner
notifies the Partnership in writing that the receipt by such ERISA Partner or Deemed ERISA
Partner of a distribution in kind pursuant to this sentence would create a material likelihood of

a material violation of ERISA by such ERISA Partner or Deemed ERISA Farmmer, then the
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Partnership shall use all reasonable efforts to arrange for the sale of the securities otherwise to
be distributed to such ERISA Partner or Deemed ERISA Partner on behalf of and for the

account of such ERISA Partner or Deemed ERISA Partner, as the case may be, and provided

further that if such sale for the account of such ERISA Pariner or Deemed ERISA Partner

cannot be arranged after all reasonable efforts by the Partnership, then the Partnership shall
instead use all reasonable efforts to make an Alternative ERISA Distribution to such ERISA
Partner or Deemed ERISA Partner, (iii) if a Bank Limited Partner notifies the Partnership in .
writing that the receipt by such Bank Limited Partner of a distribution in kind pursuant to this
sentence would create a material likelihood of a material violation of the Holding Company Act
by such Bank Limited Partner, then the Parinership shall use all reasonable efforts to arrange

‘ for the sale of the securlties otherw1se tobe chstnbuted to such Bank Lumted Partner on behalf
of and for the account of stich Bank Lirhited Partner, and provxded further that if such sale for
the account of such Bank Limited Partner cannot be arranged after all reasonable efforts by the
Partnership, then the Partnership shall instead use all reasonable efforts to make an Alternative
Holding Company Act Distribution to such Bank Limited Partner, (iv) if a Foundation Limited
Partner notifies the Partnership in writing that there is a material likelihood that the receipt by
such Foundation Limited Parter of a distribution in kind pursuant to this sentence would
cause such Foundation Limited Partner to be in material violation of any governmental statute,
rule or regulation by which it is bound or to be subject to or to incur excise taxes imposed by
Chapter 42, Subchapter A of the Code (other than Sections 4940, 4947 and 4948 thereof), then
the Partnership shall not make a distribution of securities to such Foundation Limited Partner
but rather shall distribute an amount of cash equal to the value of the securities that would
have been so distributed to such Foundation Limited Partner, (v) if a Governmental Plan
Partner notifies the Partnership in writing that the receipt by such Governmental Plan Partner
of securities in such distribution would create a material likelihood of a material violation of
any governmental statute, rule or regulation by which it is bound, then the Partnership shall

use all reasonable efforts to arrange for the sale of such securities on behalf of and for the
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account of such Governmental Plan Partner and if such sale cannot be arranged after ail
reasonable efforts by the Partnership, then the Partnership shall use all reasonable efforts to
distribute instead to such Governmental Plan Partner an amount of cash and/ or securities of
substantially equal value that will not create such a material likelihood of a material violation
of any governmental statute, rule or regulation by which such Governmental Plan Partner is
bound, and (vi) if, within five days after a distribution of securities to a Limited Partner, such
Limited Partner requests of the Partnership in writing that the Partnership arrange for the sale
of such securities on behalf of and for the account of such Limited Partner, then the liguidators
shall use reasonable efforts to arrange for the sale of such securities on behalf of and for the

account of such Limited Partner. In performing their duties, the liquidators are authorized to

sell, exchange or otherwise dispose of the assets of the Partnership in such reasonable manner -

" as the liquidators shall detérmine to be in. the best interest of the Partners. -
(<)

connection with winding up the Partnership, all other losses or liabilities of the Partnership

of Li ors. The expenses incurred by the liquidators in

incurred in accordance with the terms of this Agreement and reasonable compensation for the
services of the liquidators (which, in the case of any liquidator who is a general partner of the
General Partner, shall be paid only if the Management Agreement or a similar agreement
providing for management services to the Partnership is no longer in effect), shall be borne by
the Parinership. Subject to the terms of the Management Agreement or any such similar
agreement and provided such Management Agreement or similar agreement shall not have
been terminated, the management fee payable to the Management Company shall be
continued until the liquidation is completed, to permit the Management Company to assist the
General Pariner in the liquidation. If the General Partner is not the liquidator, the Partnership
shall pay the Management Company reasonable compensation for assisting the liquidators in
the liquidation if the Management Agreement or similar agreement is no longer in effect. The
liquidators shall make final liquidating distributions from the Partnership before the earlier of

(i} the end of the Partnership’s fiscal year in which the date of the liquidation of the Partnership
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occurs, or (i) 90 days after the date of the liquidation of the Partnership. For this purpose,

(x) the date of the liquidation of the Partnership shall mean the date on which the Partnership
has ceased to be a going concern; and (y) the Partnership shall not be deemed to have ceased to
be a going concern until it has sold, distributed or otherwise disposed of all of its investments

in Partnership Portfolio Companies.

f Capital. Itis recognized that decisions

concerning investments or potential investments involve exercise of judgment and the risk of
loss. The liquidators and the General Partner shall not be personally liable for the return of
capital contributions of any Partners, and no Partner shall be obligated to restore to the

Partnership the amount of any negative Capital Account, except for the General Partner to the

' extent reqmred by Paragraph EO(g), p}:ovxded ‘however, tha,t tius provisiﬁn shall not affect the

obhgatlens of Paktriers to make fhen: agreed-upon cap;tal contmbutlons or-any ohhgatxons they

may have under the Delaware Act.

(¢}  Post-Dissolution Inve ts. Anything to the contrary in this
Paragraph 13 notwithstanding, the liquidators may, at any time or times after dissolution,
make additional investments on behalf of the Partnership in entities which were Partnership
Portfolio Companies at the date of dissolution (including any successors to such entities}, if the

liquidators believe that such additional investments are in the best interests of the Partners.

The prior written consent of the General Partner, in its sole and absolute discretion,
shall be required for the assignment, pledge, mortgage, hypothecation, sale or other disposition
or encumbrance {a "Transfer") by any Limited Partner of all or any part of its interest in the
Partnership to any person or entity other than (i) an affiliate of such Limited Partner, including
any partner of such Limited Partner, (ii) in the case of a limited partnership interest in the
Partnership which is held in trust, (A) a successor trustee to the trustee of such trust or (B) the

trustee of a trust which is a successor of such trust, or (iii} in the case of a Limited Partner
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which is an employee benefit plan, a successor fiduciary to the fiduciary of such employee
benefit plan. Additionally, any Transfer shall be made only upon receipt by the Partnership of
a written opinion of counsel for the Parinership or of other counsel reasonably satisfactory to
the Partnership (which opinion shall be obtained at the expense of the transferor) that such
Transfer will not result in (A) the Partnership, the General Partner or the Management
Company being subjected to any additional regulatory requirements (including those of the
Investment Company Act of 1940 and the Investment Advisers Act of 1940, as amended), (B) a
violation of applicable law or this Agreement, (C) the Partnership being taxable as a
corporation, (D) the Parinership being deemed terminated pursuant to Section 708 of the Code,
(£} the Partnership becoming a "publicly traded parhiérship" within the meaning of Sections
469(1()(2) and ?704(b) of the Code, or (F) any of the assets of the Partnershlp being deemed
h urider ERISA to consututé "pla:n assets" of any ERISA Partner, prov1ded héwever, that the - "
Gernieral Partner may, in its reasonable discretion; waive in writing the requirement of a written
opinion of counsel. No Transfer of any unit of a Limited Partner's interest shall be made if and
to the extent such Transfer would require such unit to be subdivided for purposes of resale intto
units smaller than a unit the initia] offering price of which would have been at least $20,000.
Except in accordance with the provisions of this Paragraph 14, each Limited Partner agrees
with all other Partners that it will not make any Transfer of all or any part of its interest in the
Partnership. Without the aforesaid consent of the General Partner (except as to those
transferees listed in clauses (i), (ii) and (iii) of this Paragraph 14) and the aforesaid written
opinion of counsel (except if the requirement for such opinion is waived), no transferee of a
Partnership interest shall be admitted as a substituted Limited Partner. Any transferee of a
Partnership interest transferred in accordance with the provisions of this Paragraph 14 (other
than a transferee listed in clause (ii)(A) or (iii) of this Paragraph 14) shall be admitted as a
substituted Limited Partner upon the date specified therefor in an amendment to this
Agreement providing for such admission, which amendment shall be executed by the General

Partner, the transferor of the Partnership interest transferred in accordance with the provisions
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of this Paragraph 14 and the transferee of such interest. Any transferee of a Partnership
interest transferred in accordance with the provisions of this Paragraph 14 that is listed in
clause (ii)(A) or (iii) of this Paragraph 14 shall be admitted as a substituted Limited Partner
upon the receipt by the Partnership of written notice of the Transfer, which notice shall include
the name, address and tax identification number of such transferee and shall be executed by
the transferor Limited Partner and such transferee, provided that if such notice shall specify
that the Transfer is to become effective at a later date, such transferee shall be admitted as a
substituted Limited Partner upon the effective date of the Transfer, and the General Partner
may unilaterally amend this Agreement to reflect the Transfer and the admission of such
transferee. Upon admission to the Parinership, a transferee shall succeed to the rights and
liabilities of the transferor Partner and the Contributions Account and Capital Account of the

Each Partner, by its execution of this Agreement, agrees and consents to the
admission of any substituted Limited Partner pursuant to the terms of this Paragraph 14. Any
transferee of a Partnership interest shall execute such other documents as the General Pariner
may request to effectuate such Transfer and shall, by its admission as a substituted Limited
Partner, be subject to all of the terms of this Agreement and be deemed to have executed a
power-of-attorney as provided in Paragraph 25. Any attempted Transfer of a Limited Partner's
interest without compliance with this Agreement shall be void. In the event of any Transfer
which shall result in multiple ownership of any Limited Partner's interest in the Partnership,
the General Partner may require one or more trustees or nominees to be designated as
representing a portion of or the entire interest transferred for the purpose of receiving all
notices which may be given, and all payments which may be made, under this Agreement and
for the purpose of exercising all rights which the transferor as a Limited Partner has pursuant
to the provisions of this Agreement. Every Transfer shall be subject to all of the terms,

conditions, restrictions and obligations of this Agreement.
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Notwithstanding anything to the contrary contained in this Paragraph 14, no
Transfer of a Limited Partner's interest may be made to any person or entity (i) if, by reason of
such Transfer, any of the assets of the Parinership would be deemed under ERISA to constitute
"plan assets" of any ERISA Partner or (ii) who is a Disqualified Person identified to the

Partnership by any Foundation Limited Partner.

15.

The General Partner shall not assign, pledge, mortgage, hypothecate, sell or
otherwise dispose of or encumber all or any part of its interest as the General Partner. Any

attempted transfer of the General Partner's interest shall be void.

16. ship esh
' ‘Except as-c;therwise }‘)rovilded in Paragraphs b.O, 21,22, 23 Ein(‘iy24, no I;artner
shall have the right to withdraw its capital or profits from the Partnership.

17.

(a)  Generally. To the full extent permitted under the Delaware Act or other
applicable law and in accordance with the terms of this Agreement, the General Partner, the
Tax Matters Pariner (as hereinafter defined), each partner of the General Partner, each member
of a Partnership comumittee {(including, without limitation, members of the Review Committee
and the Advisory Committee), each liquidator for the Partnership and each director, officer,
employee or agent of the Management Company (herein referred to collectively as
"Indemnified Persons" and singly as an "Indemnified Person") shall be indemnified and held
harmless by the Partnership against any cost, expense (including attorneys' fees), judgment
and/or liability incurred by or imposed upon such person in connection with any action, suit
or proceeding (including any proceeding before any administrative or legislative body or
agency) to which such person may be made a party or otherwise involved or with which such

person shall be threatened, by reason of being at the time the cause of action arose, the General




-54-

Partner, the Tax Matters Partner, a partner of the General Partner, a member of a Partnership
committee, a liquidator for the Partnership, a director, officer, employee or agent of the
Management Company (provided that such person was performing services on behalf of the
Partnership) or a director, officer, employee or agent of any organization in which the
Partnership owns an interest or of which the Partnership is a creditor, which other organization
such person serves or has served as director, officer, employee or agent at the request of the
Partmership (whether or not such person continues to be acting in such capacity with respect to
the Partnership at the time such action, suit or proceeding is brought or threatened), except to
the extent such person has been indemnified by another organization and except with respect
to matters as to which the final, nonappealable adjudication or determination made as to such

action, suit or proceedmg contalns a fmdmg that such person (i) did not act in good falth in the

reasonable behef that $uch person 's act:xon was in the best interests of the Partnerslup, (ii) acted -

with wxﬂfui misconduct, fraudulently or in vmlahon of this Agreement, (iii} acted with
Negligent Conduct (as defined in Paragraph 17(b)) (provided, however, that this clause

(iii) shall not apply to members of the Review Committee or the Advisory Committee), or

(iv) with respect to any criminal action or proceeding, had reasonable cause to believe such
person's conduct was unlawful. In the event of settlement of any action, suit or proceeding
brought or threatened, indemnification shall apply to all matters covered by the settlement
except for matters as to which the Partnership is advised by independent counsel (who may be
counsel regularly retained by the Partnership) that the person seeking indemnification, in the
opinion of counsel (i) did not act in good faith in the reasonable belief that such person's action
was in the best interests of the Partnership, (ii} acted with willful misconduct, fraudulently or
in violation of this Agreement, (iii} acted with Negligent Conduct (as defined in Paragraph 17
(b)) (provided, however, that this clause (iii) shall not apply to members of the Review
Committee or the Advisory Committee), or (iv) with respect to any criminal action or
proceeding, had reasonable cause to believe such person’s conduct was unlawful. Any

indemnification shall be provided solely from the assets of the Partnership and no Partner shall
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be liable personally therefor. The foregoing right of indemnification shall be in addition to any
rights to which any Indemnified Person otherwise may be entitled and shall inure to the benefit
of the executors, administrators, personal representatives, successors or assigns of each such

person.

. The term "Negligent Conduct” with respect to any

person {other than a member of the Review Committee or the Advisory Committee) seeking

indemnification from the Parmership under this Agreement shall mean any conscious and

voluntary act or omission by such person which constitutes a failure to perform or exercise due

care required with respect to such person's legal duties and obligations to the Partnership

arising from such person's capacity, position and authority with respect to the Parinership,

mcludmg derehctlon of re3ponslb1ht1es, mdlfference or reckless d;srggard by such person ‘
towards such person s legal obhgahons and duties to the Partnership in hght of mrc:umstances
which are likely to result in material liability to the Partnership as a whole, but shall not
include acts or omissions which occur from common error, inadvertence or honest mistakes of
judgment by a person exercising ordinary responsibility and care in good faith in the course of
carrying out activities or supervising others on behalf of the Partnership. The determination of
whether any such person acted with Negligent Conduct shall be made by the court,
administrative or legislative body or agency, or such other authority outside the Partnership as
shall have authority to make the final disposition of the action, suit or proceeding at issue. In
the absence of such determination, then the Partnership, by action of e:i‘ther the General Partner
or the Review Committee, shall be authorized to request the review and determination of such
matter by legal counsel, which may be legal counsel to the Partnership, which counsel shall be
approved by at least 66-2/3% in interest of the Limited Partners (other than any Limited
Partner seeking indemnification).

(c) Advancement of Expénses. The Partnership may pay the expenses

incurred by an Indemnified Person (and shall pay such expenses if the Indemnified Person is a

member of the Review Committee or the Advisory Committee) in defending a pending or
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threatened civil or criminal action, suit or proceeding in advance of the final disposition of such
action, suit or proceeding, upon receipt of an undertaking by such person or entity to repay
such payment if such person shall be determined not to be entitled to indemnification therefor
as provided herein; provided, however, that in such instance such person is not defending a
civil action, suit or proceeding commenced against such person by the Partnership itself. The
amount of expenses advanced by the Partnership under this Paragraph 17(c) shall not exceed
$500,000 for any Indemnified Person at any one time or $250,000 for any Indemnified Person
relating to any single pending or threatened action, suit or proceeding unless otherwise
approved in advance by the Review Committee.

(d)
mdemmﬁed for any cost, expense, ]udgrnent and/ or liability pald in settlement of any clalm

Pl

ansmg from or out of an alleged violation of Federal or state securmes laws unless (i) there has -

irndtations. No Indemmified Person shall be

been final adjudication on the merits of each count involving alleged securities laws violations
favorable to the Indemnified Person, (ii) such claims have been dismissed with prejudice on the
merits by a court of competent jurisdiction as to the Indemnified Person or (iii} a court of
competent jurisdiction approves a settlement of claims against the Indemnified Person. In any
claim for indemnification for Federal or state securities laws violations, the Indemnified Person
shall place before the court the positions of the United States Securities and Exchange
Commission and any applicable state securities division with respect to the issue of
indemnification for securities law violations.

ion. In each instance in

wh%ch a partner of the General Partner or a director, officer, employee or agent of the
Management Company serves as an officer or director of a Partnership Portfolio Company,
such person shall have an obligation to use his best efforts to ensure that such Parinership
Portfolioc Company (i) is empowered under its charter and /or By-laws (to the full extent
permitted by law) to provide for indemnification of such person and (ii) if such Partnership

Portfolio Company is publicly held, it obtains directors’ and officers' liability insurance if
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available at reasonable rates. Furthermore, such person shall use reasonable efforts to pursue
any rights he may have for indemnification from such Partnership Portfolio Company and
under such insurance (to the extent such indemnification or insurance may be provided and is

available) before proceeding for indemnification by the Partnership.

18.

(a)  Fiscal Year. The fiscal year and the taxable year of the Partnership shall
each be the calendar year.

(b)

kept proper and complete books of account, in which shall be entered fully and accurately the

is. At all imes the General Partmer shall cause to be

' .transactio_ns of the P_artg’éi‘ship. Buih books of account (which shall be kept on the accrual -
method of accountiné), together with an executed cdpy of the Partnership Agreement and the
Certiﬁca;te of Limited Partnership (and any amendments thereto), shall at all times be
maintained at the principal office of the Partnership, and shall be open to inspection by the
Partners or their duly authorized representatives, Atany time while the Partnership continues
and until its affairs have been wound up (but only during reasonable business hours), each
Partner (or the designee thereof) may fully examine and audit the Partnership's books, records,
accounts and assets, including bank balances, and may make, or cause to be made, any
examination or audit at such Partner's expense. Each of the Limited Partners (or the designee
thereof) may, during normal business hours, examine, or request that the General Partner
furnish, such information as is reasonably necessary or appropriate to enable the requesting
Partner {(or the designee thereof} to review the results of operations, or to evaluate the status of
the investments, of the Partnership, Notwithstanding the foregoing, the General Partner shall
have the right to keep confidential from the Limited Partners certain information, to the extent
permitted under Section 17-305(b} of the Delaware Act, except to the extent such information is

required by any ERISA Partner or Deemed ERISA Partner to determine its compliance with the
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provisions of ERISA, provided that such ERISA Partner or Deemed ERISA Partner agrees in
writing to keep such information confidential except as otherwise required by law.

(©

Partner within 90 days after the close of each fiscal year the financial statements of the

ts; The Gernieral Partner shall transmit to each

Partnership for such fiscal year. Such financial statements shall include statements of assets
and liabilities, net assets represented by Partners' capital, operations, changes in net assets,
cash flows and changes in each Partner's capital, and shall be audited by a nationally
recognized firm of independent public accountants. The General Parter shall also transmit to
each Partner within 90 days after the close of each fiscal year, a report indicating such Partner's
share of all items of income, gain, loss or deduction of the Partnership for such year for Federal
income tax purposes and such additional information with respect to the Partnership as'}{é
“may reasonably:reqﬁest' ;o ‘enable him to compléte any taX retun he is fedui'i'eci to file or
otherwise to comply with applicable law, provided that, in the case of such additional
information, the Partnership is able to obtain such il‘lformation without unreasonable effort or
expense. For information purposes, the General Partner shall transmit to each Partner within
90 days after the close of each fiscal year, (i} a list of the Partership's investments, valued at
fair market value as determined in accordance with Paragraph 11, as of the end of such fiscal
year, (ii) a brief narrative report as to status and operations of the Partnership, and (iii) a
schedule of the Limited Partners of the Partnership, indicating the identity and capital
contribution of each Limited Partner. The General Partner shall also transmit within 45 days,
an updated report as described in the preceding clauses (i)-{iii) to any Limited Partner upon
receipt of a written request therefor from such Limited Partner.

(d)

45 days after the end of each of the first three quarters of each fiscal year of the Partnership,

ats. Each Pariner shall be furnished, within

(i) an unaudited list of the Partnership's investments, valued at fair market value as determined
in accordance with Paragraph 11, as of the end of such quarter, (ii) a brief narrative report as to

status and operations of the Partnership, (iii) unaudited statements of assets and liabilities of




-50.

the Partnership and net assets represented by Partners' capital as of the end of such quarter
and (iv) unaudited statements of operations and changes in each Partner’s capital for the period
from the beginning of such fiscal year through the quarter then ended.

(e

General Partner may call special meetings, of the Limited Pariners to discuss Partnership

ing. The Partnership shall hold annual meetings, and the

business and such other matters as determined by the General Partner. Such meetings shall be

informational in nature.

®  Ing Q0
accountants initially shall be the firm of Arthur Andersen & Co., but the General Partner may

§. The Partnership's independent public

change accounting firms to another nationally recognized independent public accounting firm
" in the United States. '

engés. The organizational expenses of the

" {®
Partnership shall be amortized over a 60-month period.
(b Principal Qffice. The principal office of the Partnership initially shall be

located in Franklin, Tennessee. The General Partner may change the location of the principal
office of the Partnership at any time, upon written notice to all Partners indicating the new

location of such principal office.

19. Amendment.

Except as otherwise provided in this Agreement, the terms and provisions of
this Agreement may be waived, modified or amended only with the written consent of the
General Partner and at least 66-2/3% in interest of the Limited Partners. No amendment shall,
however, (i) enlarge the obligations of any Partner under this Agreement without the written
consent of such Partner, (ii) dilute the relative interest of any Partner in the profits or capital of
the Partnership or the allocation of distributions of profits or capital without the written
consent of such Partner (except such dilution as may result from additional subscriptions from

the Partners or the admission of new Limited Partners pursuant to the terms of this
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Agreement), (iii} alter or waive the terms of Paragraph 3(i)(i) without the written consent of a
majority in interest of the Limited Partners exempt from federal income taxation pursuant to
the Code, (iv) alter or waive the terms of (A) Paragraph 3(i)(ii), (B) Paragraph 3(i}(iv),

{C) Paragraph 10(i)(ii}, (D) the ERISA-related provisions of Paragraph 7(f), the second sentence
of Paragraph 13(b) or the last paragraph of Paragraph 14, (F) the last sentence of

Paragraph 18(b), or (F) Paragraph 20 (other than the second and third sentences thereof}
without the written consent of 66-2/3% in interest of the ERISA Partners and Deemed ERISA
Partners taken together (no Partner being counted for this purpose as both an ERISA Partner
and a Deemed ERISA Partner), (v) alter or waive the terms of (A) the last sentence of the
second paragraph of Paragraph 7(b) or (B) the third sentence of Paragraph 20 without the
wntten consent of each Deemed ERISA Partner, (vi) delete the name of any Lumted Partner
“from the deﬂ;utlon of "Deemed ERISA Partrier” in the second sentence of Paragraph 20 thhout
the written consent of such Limited Partner, (vii) alter or waive the terms of Paragraphs 3(i)(iii),
3(i)(v), 3(i}(vii) or 21 without the written consent of 66-2/3% in interest of the Foreign
Controlled Parters, (viii) alter or waive the terms of (A) Paragraphs 3(i)(vi), 10(i)(iii) or 22 or
(B) the Foundation Limited Partner-related provisions of Paragraph 7(f), the second sentence of
Paragraph 13(b) or the last paragraph of Paragraph 14 without the written consent of 66-2/3%
in interest of the Foundation Limited Partners, (ix) alter or waive the terms of the second
sentence of Paragraph 7(a) without the written consent of PSERS, () alter or waive the terms of
(A) the third, fourth, fifth or sixth sentences of the second paragraph of Paragraph 7(b) or (B)
this Paragraph 19 without the written consent of each Partner, (xi) alter or waive the terms of
(A) Paragraphs 10(i)(iv) or 24, or the second or third sentences of Paragraph 25(g) or (B) the
Holding Company Act-related provision of the second sentence of Paragraph 13(b) without the
written consent of 66-2/3% in interest of the Bank Limited Partners, (xii) alter or waive the
terms of (A) Paragraphs 10(i){v) or 23 or (B} the Governmental Plan Partner-related provisions
of the second sentence of Paragraph 13(b) without the written consent of 66-2/3% in interest of

the Governmental Plan Partners, or (xiii) alter or waive any other provision of this Agreement
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which would adversely affect the rights and obligations under this Agreement of one class of
Limited Partners and not all of the Limited Pariners without the written consent of a majority
in interest of the class of Limited Partners so affected. The General Pariner shall promptly

furnish copies of any amendments to this Agreement to all Partners.

20.  ERISA Withy

Notwithstanding any provision in this Agreement to the contrary, any Limited
Partner which is (a) an "employee benefit plan" within the meaning of, and subject to the
provisions of, ERISA, (b) the nominee holder of a Limited Partner's interest in the Partnership,
the beneficial owner of which interest is such an employee benefit plan or (c) a partnership or
other entity any of the assets of which constitute "plan assets" of any employee benefit plan
‘within the me&r‘%ing oan‘RI_E'EA (each such Lirx_ﬁ,ted-Partnler b,’eing" refe;;'ed to herein as an "ERISA
Partner") may eie;ct, upon written notice of such election to the General Partner, to withdréw |
from the Partnership, or upon written demand by the General Partner shall withdraw from the
Partnership, at the time and in the manner hereinafter provided, if either such ERISA Partner
or the General Partner shall obtain and deliver to the other an opinion of counsel (which
counsel shall be reasonably acceptable to both such ERISA Partner and the General Partner) to
the effect that there is a material likelihood that (i) such ERISA Partner (or any employee
benefit plan which is a limited pariner or other constituent of such ERISA Partner) or the
Partnership would be in material violation of ERISA if such ERISA Partner were to continue as
a Limited Partner of the Partnership, or (ii) the trustees or other fiduciaries of such ERISA
Partner (or any employee benefit plan which is a limited partner or other constituent of such
ERISA Partner) may be deemed under ERISA to have delegated investment discretion over
“plan assets” under ERISA to any person (including, in the case of an employee benefit plan
which is a limited partner or other constituent of such ERISA Partner, to a general partner of
such ERISA Partner) that is not an "investment manager"” within the meaning of Section 3(38) of

ERISA. For the purposes of this Agreement, a "Deemed ERISA Partner” shall mean each
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Limited Partner hereafter admitted to the Partnership pursuant to Paragraph 7(c) or (d) who, at
the time of such admission, notifies the Partnership of its status as a Deemed ERISA Partner.

In the case of a Deemed ERISA Pariner, such Deemed ERISA Partner shall be treated as if it
were an ERISA Partner and the requirements of the first sentence of this Paragraph 20 shall be
deemed to have been complied with if the aforesaid opinion of counsel is to the effect that if
such Deemed ERISA Partner were subject to, or chose to comply with, ERISA (whether or not
such is the case), then the situation set forth in clause (i) or (ii) above would occur. In the event
of the issuance and delivery of such opinion of counsel, the General Partner shall promptly
provide to each Partner a copy thereof, together with a copy of the written notice of the election
of such ERISA Partner to withdraw or the written demand of the General Partner for
withdrawal, as the case may be. The General Partner shall have, in its sole discretion, a period
" of 45 ;i.ays foilowing receipt of such counsel's oi)inion to .atte;ri}lat to elixrﬁ'n;fe the necéss-ity for -
such withdrawal to the reasonable satisfaction of such ERISA Partner and the General Partner,
whether by correction of the condition giving rise to the necessity of such ERISA Partner’s
withdrawal, by amendment of this Agreement, by effectuation of a transfer of such ERISA
Partner's interest in the Partnership to a substituted Limited Partner at a fair and reasonable
price (provided such ERISA Partner consents to such transfer) or otherwise. If such cause for
withdrawal is not cured within such 45-day period, then such ERISA Partner shall withdraw
from the Partnership as of the date following the expiration of such 45-day period (or, if the
General Partner elects in writing not to attempt so to cure, as of the date following such
election) which is the earlier of (i) the last day of the fiscal year of the Partnership during which
such 45-day period expires or during which the General Partner so elects not to attempt a cure,
as the case may be, and (ii) the last day of the fiscal quarter of the Partriership during which
such 45-day period expires or during which the General Partner so elects not to attempt a cure,
as the case may be, provided that the last day of such fiscal quarter is recommended for
withdrawal by counsel in such opinion (the eatlier of (i) and (ii) being herein referred to as the

"ERISA Withdrawal Date"). If the General Partner determines not to attempt a cure, it shall
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give the written notice thereof promptly after making such determination. Effective upon the
ERISA Withdrawal Date, such ERISA Partner shall cease to be a Partner of the Partnership for

all purposes and, except for its right to receive payment for its Parinership interest as

hereinafter provided, shall no Ionger be entitled to the rights of a Partner under this

Agreement, including without limitation the right to receive allocations pursuant to Paragraph
9, the right to receive distributions during the term of the Partnership pursuant to

Paragraph 10 and upon liquidation of the Partnership pursuant to Paragraph 13 and the right
to vote on Partnership matters as provided in this Agreement.

As promptly as practicable following the ERISA Withdrawal Date, there shall be
distributed to such ERISA Partner, in full payment and satisfaction of its interest in the
Partpership, an amount equal to the amount which such ERISA Partner would have been
entit}"fled. fq receive pursuant tc_‘> Para'g'rai:)h 13 if the Parmersilip had been liquidated on and as of
the ERISA Withdrawal Date. No approval of the Review CoMttee or of the Partners shall be
required prior to the making of such distribution. For purposes of determining the amount of
the distribution to be made to such ERISA Partner, and the value of each of the Partnership's
assets, the Partnership’s annual or quarterly financial staterments, as the case may be, prepared
in accordance with Paragraph 18 for the period ending on the ERISA Withdrawal Date shall be
deemed to be conclusive, subject to the provisions of Paragraph 11(d). Such distribution to the
withdrawing ERISA Partner shall be payable in cash, cash equivalents, securities of Partnership
Portfolioc Companies and/or other assets, with each such separate group of cash, cash
equivalents, securities of Partnership Portfolio Companies and/or other assets (determined in a
manner consistent with the penultimate sentence of Paragraph 10(e)) being distributed to the
withdrawing ERISA Partner on a basis that is pro rata to such ERISA Partner’s interest in the
Partnership to the extent practicable, unless otherwise required by law or contract; provided,
however, that if the withdrawing ERISA Partner notifies the Partnership in writing that the
receipt by such ERISA Partner of the securities of any Partnership Portfolio Company would

create a material likelihood of a material violation of ERISA by such ERISA Partner, then the
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Partnership shall use all reasonable efforts to arrange for the sale of such securities on behalf of
and for the account of such ERISA Partner and, if unable to arrange for such sale after all
reasonable efforts, shall instead use all reasonable efforts to make an Alternative ERISA
Distribution to such ERISA Partner or Deemed ERISA Partner which has been approved by the
Review Committee.

Upon the withdrawal of any ERISA Partner from the Partnership pursuant to this
Paragraph 20, the Partners (including the withdrawing ERISA Partner) shall enter into an
amendment to this Agreement reflecting such withdrawal and amending such provisions of
this Agreement, including without limitation the provisions regarding allocations pursuant to
Paragraph 9 and distributions during the term of the Partnership and upon its liquidation pur-
suant to Paragraphs 10 and 13, respectively, as may be appropriate, so that the intent, spirit,
operation and effect of such allocation, distril;tiﬁon and other provisions shallI, to the maximum

extent péssible, be preserved after taking into account the withdrawal of such ERISA Partner.

- Notwithstanding any provision in this Agreement to the contrary, any Limited
Partner which is: (a) a Foreign Limited Partner or (b) a United States partnership of which, on
the date of such partmership's admission to the Partnership as a Limited Partner, more than
50% of the profits, interest and capital was held by one or more Foreign Limited Partners (each
such Limited Partner being referred to herein as a "Foreign Controlled Partner") may elect,
upon written notice of such election to the General Partner, to withdraw from the Partnership
at the time and in the manner hereinafter provided, if such Foreign Controlled Partner shall
obtain.and deliver to the General Partner an opinion of counsel ("Foreign Partner’s Counsel")
(which counsel shall be reasonably acceptable to the General Partner) or a detenninatioﬁ by the
Commissioner of Internal Revenue (as evidenced by the issuance of a revenue agent's report)
to the effect that as a result of the Partnership's activities, any portion of such Foreign

Controlled Partner's income, gain or loss derived from the Partnership is effectively connected
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with the conduct of a trade or business for purposes of Sections 872(a)(2), 882(a) or 884 of the
Code (determined without regard to Section 897 of the Code). In the event of the issuance and
delivery of such opinion of counsel or report, the General Partner shall promptly provide to
each Partmer a copy thereof, together with a copy of the written notice of the election of such
Foreign Controlled Partner to withdraw. The General Partner shall have, in its sole discretion,
a period of 45 days following receipt of such opinion or report to attempt to eliminate the
necessity for such withdrawal to the reasonable satisfaction of such Foreign Controlled Partner
and the General Partner, whether by correction of the condition giving rise to the necessity of
such Foreign Controlled Partner's withdrawal, by amendment of this Agreement, by
effectuation of a transfer of such Foreign Controlled Partner's interest in the Partnership to a
substituted Limited Partner at a fair and reasonable price (provided such Foreign Controlled
Partner consents to sﬁch transfer) or otherwise. I such cause lfor*withdrawal is not cured
within such 45-day period, then such Foreign Controlled Partner shall be permitted to
withdraw from the Partnership as of the date following the expiration of such 45-day period
(or, if the General Partrer elects in writing not to attempt so to cure, as of the date following
such election) which is the earlier of (i) the last day of the fiscal year of the Partnership during
which such 45-day period expires or during which the General Partner so elects not to attempt
a cure, as the case may be, and (i) the last day of the fiscal quarter of the Partnership during
which such 45-day period expires or during which the General Partner so elects not to attempt
a cure, as the case may be, provided that the last day of such fiscal quarter is recommended for
withdrawal by counsel in an opinion of Foreign Partner's Counsel (the earlier of (i) and (if)
being herein referred to as the "Foreign Controlled Partner Withdrawal Date"). If the General
Partner determines not to attempt a cure, it shall give the written notice thereof promptly after
making such determination. Effective upon the Foreign Controlled Partner Withdrawal Date,
such Foreign Controlled Partner shall cease to be a Partner of the Partnership for all purposes
and, except for its right to receive payment for its Partnership interest as hereinafter provided,

shall no longer be entitled to the rights of a Partner under this Agreement, including without
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limitation the right to receive allocations pursuant to Paragraph 9, the right to receive
distributions during the term of the Partnership pursuant to Paragraph 10 and upon
liquidation of the Partnership pursuant to Paragraph 13 and the right to vote on Partnership
matters as provided in this Agreement,

As promptly as practicable following the Foreign Controlled Partner Withdrawal Date,
there shall be distributed to such Foreign Controlled Partner, in full payment and satisfaction
of its interest in the Partnership, an amount equal to the amount which such Foreign
Controlled Partner would have been entitled to receive pursuant to Paragraph 13 if the
Partnership had been liquidated on and as of the Foreign Controlled Partner Withdrawal Date.
No approval of the Review Committee or of the Partners shall be required prior to the making
of such distribution. For purposes of determining the amount of the distribution to be made to
such Foreign Controlled Partner, and the value of each of the Partnership's assets, the
Partnership’s annual or quarterly financial statements, as the case may be, prepared in
accordance with Paragraph 18 for the period ending on the Foreign Controlled Partner
Withdrawal Date shall be deemed to be conclusive, subject to the provisions of Paragraph
11(d}. Such distribution to the withdrawing Foreign Controlled Partner shall be payable in
cash, cash equivalents, securities of Partnership Portfolio Companies and/or other assets, with
each such separate group of cash, cash equivalents, securities of Partnership Portfolio
Companies and/or other assets (determined in a manner consistent with the penultimate
sentence of Paragraph 10(e)) being distributed to the withdrawing Foreign Controlled Partner
on a basis that is pro rata to such Foreign Controlled Partner's interest in the Partnership to the
extent practicable, unless otherwise required by law or contract. Upon the withdrawal of any
Foreign Controlled Partner from the Partnership pursuant to this Paragraph 21, the Partners

{including the withdrawing Foreign Controlled Partner) shall enter into an amendment to this
Agreement reflecting such withdrawal and amending such provisions of this Agreement,
including without limitation the provisions regarding allocations pursuant to Paragraph 9 and

distributions during the term of the Partnership and upon its liquidation pursuant to
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Paragraphs 10 and 13, respectively, as may be appropriate, so that the intent, spirit, operation
and effect of such allocation, distribution and other provisions shall, to the maximum extent

possible, be preserved after taking into account the withdrawal of such Foreign Controlled

Partner.

22,

Notwithstanding any provision in this Agreement to the contrary, any Limited
Partner which is a Foundation Limited Partner may elect, upon written notice of such election
to the General Pariner, to reduce its interest in the Partnership by redemption of all or a portion
of its interest in the Partnership (the determination of the amount of the interest of such
Foundation Limited Partner in the Partnership to be so redeemed to be in the sole discretion of
such Foundation Limited Pariner) if such Foundation Limited Partner shall obtain and deliver
to the General Partner an opinion of counsel (which opinion shall be reasonably acceptable to
the General Partner) to the effect that (i) there is a material likelihood that such Foundation
Limited Partner would be in material violation of any governmental statute, rule or regulation
by which it is bound if such Foundation Limited Partner were to continue as a Limited Partner
of the Partnership, or (ii) the aggregate direct and indirect holdings of any "business enterprise”
by such Foundation Limited Partner and all of its Disqualified Persons would, absent such
reduction of its interest in the Partnership, exceed 20% of the "voting stock", the "profits
interest”, or the "beneficial interest", as the case may be, in such business enterprise. In the
event of the issuance and delivery of such opinion of counsel, the General Partner shall
promptly provide to each Partner a copy thereof, together with a copy of the written notice of
the election of such Foundation Limited Partner to reduce all or a portion of its interest in the
Partnership by redemption. The General Partner shall have, in its sole discretion, a period of
45 days following receipt of such opinion to attempt to eliminate the necessity for such
redemption to the reasonable satisfaction of such Foundation Limited Partner and the General

Partner, whether by correction of the condition giving rise to the necessity of such Foundation
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Limited Partner's redemption, by amendment of this Agreement, by effectuation of a transfer
of all or a portion of such Foundation Limited Partner's interest in the Partnership to a
substituted Limited Partner at a fair and reasonable price (provided such Foundation Limited
Partner consents to such transfer) or otherwise. If such cause for redemption is not cured
within such 45-day period, then all or a portion of such Foundation Limited Partner's interest
in the Partnership (as determined by such Foundation Limited Partner) shall be redeemed in
accordance with the remainder of this Paragraph 22. In the event that all of such Foundation
Limited Partner's interest in the Partnership is redeemed, such Foundation Limited Partner
shall withdraw from the Partnership as of the date following the expiration of such 45-day
period {or, if the General Partner elects in writing not to attempt so to cure, as of the date

. followmg such elechon) which i is the earlier of (1) the last day of the flscal year of the
Partnershlp durmg Wthh such 45- day penod explres or durmg Wthh the General Partnier so
elects not to attempt a cure, as the case may be, and (ii) the last day of the fiscal quarter of the
Partnership during which such 45-day period expires or during which the General Partner so
elects not to attempt a cure, as the case may be, provided that the last day of such fiscal quarter
is recommended for withdrawal by counsel in such opinion (the earlier of (i} and (ii) being
herein referred to as the "Foundation Limited Partner Withdrawal Date"). In the event that less
than all of such Foundation Limited Partner's interest is redeemed, such redemption shall
occur as of the date following the expiration of such 45-day period (or, if the General Partner
elects in writing not to attempt so to cure, as of the date following such election) which is the
earlier of (i) the last day of the fiscal year of the Partnership during which such 45-day period
expires or during which the General Partner so elects not to attempt a cure, as the case may be,
and (ii} the last day of the fiscal quarter of the Partnership during which such 45-day period
expires or during which the General Partner so elects not to attempt a cure, as the case may be,
provided that the last day of such fiscal quarter is recommended for withdrawal by counsel in
such opinion (the earlier of (i) and (if) being herein referred to as the "Foundation Limited

Partner Redemption Date”). If the General Partner determines not to attempt a cure, it shall
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give the written notice thereof prompitly after making such determination. Effective upon the
Foundation Limited Partner Withdrawal Date (or Foundation Limited Partner Redemption
Date, as the case may be), such Foundation Limited Partner shall cease to be a Partner of the
Partnership for all purposes {or for purposes of the portion of its interest so redeemed, as the
case may be) and, except for its right to receive payment for its Parinership interest (or portion
thereof, as the case may be) as hereinafter provided, shall rio longer be entitled to the rights of a
Partner under this Agreement (or for purposes of the portion of its interest so redeemed, as the
case may be), including without limitation the right to receive allocations pursuant to
Paragraph 9, the right to receive distributions during the term of the Partnership pursuant to
- Paragraph 10 and upon liquidation of the Partnership pursuant to Paragraph 13 and the right
to vote on Partnershxp matters as prowded in this Agreement . .
"As promptly as’ practlcable foﬁowmg the redemptlon of allora pomon of such :
Foundation Limited Partner's interest in the Partnership, there shall be distributed to such .
Foundation Limited Partner, in full payment and satisfaction of all or such portion of its
interest in the Partnership, as the case may be, an amount equal to the amount which such
Foundation Limited Partner would have been entitled to receive pursuant to Paragraph 13 if
the Partnership had been liquidated on and as of the Foundation Limited Partner Withdrawal
Date or the Foundation Limited Partner Redemption Date, as the case may be, which amount
shall be reduced proportionately in the event of the redemption of less than all of such
Foundation Limited Partner's interest. No approval of the Review Committee or of the
Partners shall be required prior to the making of such distribution. For purposes of
determining the amount of the distribution to be made to such Foundation Limited Partner,
and the value of each of the Partnership's assets, the Partnership’s annual or quarterly financial
statements, as the case may be, prepared in accordance with Paragraph 18 for the period
ending on such Foundation Limited Partner Withdrawal Date or Foreign Limited Partner
Redemption Date, as the case may be, shall be deemed to be conclusive, subject to the

provisions of Paragraph 11(d). Such distribution to the Foundation Limited Partner shall be
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payable in cash, cash equivalents, securities of Partnership Portfolio Companies and/or other
assets, with each such separate group of cash, cash equivalents, securities of Partnership
Portfolio Companies and/or other assets (determined in a manner consistent with the ~~ ©
penultimate sentence of Paragraph 10(e)) being distributed to such Foundation Limited Partner
on a basis that is pro rata to such Foundation Limited Partner's redeemed interest in the
Partnership to the extent practicable, unless otherwise required by law or contract; provided,
however, that if such Foundation Limited Partner notifies the Partnership in writing that there
is a material likelihood that receipt by such Foundation Limited Partner of the securities of any
Partnership Portfolioc Company would cause such Foundation Limited Pariner to be in material
violation of any governmental statute, rule or regulation by which it is bound or to be subject to
or to incur excise taxes lmposed by Chapter 42, Subchapter A of the Code (other than B
-‘Secl:ons 4940 4947 and 4948 thereof), then the Partnershlp shall not make a dlstnbutmn of
securities to such Foundation Limited Partner but rather shall distribute an amount of cash
equal to the value of the securities that would have been distributed to such Foundation
Limited Partner. Upon the redemption of all or a portion of any Foundation Limited Partner's
interest in the Partnership pursuant to this Paragraph 22, the Partners (including such
Foundation Limited Partner) shall enter into an amendment to this Agreement reflecting such
redemption and amending such provisions of this Agreement, including without limitation the
provisions regarding allocations pursuant to Paragraph 9 and distributions during the term of
the Partnership and upon its liquidation pursuant to Paragraphs 10 and 13, respectively, as
may be appropriate, so that the intent, spirit, operation and effect of such allocation,
distribution and other provisions shall, to the maximum extent possible, be preserved after

taking into account such redemption of such Foundation Limited Partner’s interest.

23.

Notwithstanding any provision in this Agreement to the contrary, any Limited

Partner which is a2 “governmental plan” within the meaning of Section 3(32) of ERISA (each
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such Limited Partner being referred to herein as a "Governmental Plan Partner") may elect,
upon written notice of such election to the General Partner, to withdraw from the Partnership,
or upon written demand by the General Partner shall withdraw from the Partnership, at the
time and in the manner hereinafter provided, if either such Governmental Plan Partner or the
General Partner shall obtain and deliver to the other an epinion of counsel (which counsel shall
be reasonably acceptable to both such Governmental Plan Pariner and the General Partner; the
Attorney General of the jurisdiction in which a Governmental Plan Partner is established and
maintained being deemed acceptable to the General Partner) to the effect that there is a material
likelihood that such Governmental Plan Partner or the Partnership would be in material
violation of any governmental statute, rule or regulation by which such Governmental Plan
Partner 19 bound if such Governmental Plan Partner were to contmue asa Lm:uted Partner of
the Partnersh1p In tI‘"le 'event of the issuarice and dehvery of such opinion of counsel the
General Partner shall promptly provide to each Partner a copy thereof, together with a copy of
the written notice of the election of such Goverrunental Plan Partner to withdraw or the written
demand of the General Partner for withdrawal, as the case may be. The General Partner shall
have, in its sole discretion, a period of 45 days following receipt of such counsel's opinion to
attempt to eliminate the necessity for such withdrawal to the reasonable satisfaction of such
Governmental Plan Partner and the General Partmer, whether by correction of the condition
giving rise to the necessity of such Governmental Plan Partner's withdrawal, by amendment of
this Agreement, by effectuation of a transfer of such Governmental Plan Partner's interest in
the Partnership to a substituted Limited Partner at a fair and reasonable price {(provided such
Governmental Plan Partner consents to such transfer) or otherwise. If such cause for
withdrawal is not cured within such 45-day period, then such Governmental Plan Partner shall
withdraw from the Partnership as of the date following the expiration of such 45-day period
{or, if the General Parter elects in writing not to attempt so to cure, as of the date following
such election) which is the earlier of (i) the last day of the fiscal year of the Partnership during

which such 45-day period expires or during which the General Partner so elects not to attempt
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a cure, as the case may be, and (ii) the last day of the fiscal quarter of the Parinership during
which such 45-day period expires or during which the General Partner so elects not to attempt
a cure, as the case may be, provided that the last day of such fiscal quarter is recommended for
withdrawal by counsel in such opinion (the earlier of (i) and (ii) being herein referred to as the
"Governmental Plan Partner Withdrawal Date"). If the General Partner determines not to
attempt a cure, it shall give the written notice thereof promptly after making such
determination, Effective upon the Governmental Plan Partner Withdrawal Date, such
Governmental Plan Partner shall cease to be a Partner of the Partnex%hip for all purposes and,
except for its right to receive payment for its Partnership interest as hereinafter provided, shall
no longer be entitled to the rights of a Partner under this Agreement, including without
limitation the ‘rvigh‘t to receive al}ocaf:iorfs pursuant to Paragraph 9, the right to receive

L -.cfi;tl.'.iﬁﬂil'i;io;ls‘during éh—e'térm (;f the Pat‘*tnerk;.liﬁp 'iiurs.u'aht t'b Pe?ragréph 10 anc{ ﬁpon
liquidation of the Partership pursuant to Paragraph 13 and the right to vote on Partnership
matters as provided in this Agreement.

As promptly as practicable following the Governmental Plan Partner Withdrawal Date,
there shall be distributed to such Governmental Plan Partner, in full payment and satisfaction
of its interest in the Partnership, an amount equal to the amount which such Governmental
Plan Partner wotild have been entitled to receive pursuant to Paragraph 13 if the Partnership
had been liquidated on and as of the Governmental Plan Partmer Withdrawal Date. No
approval of the Review Committee or of the Partners shall be required prior to the making of
such distribution. For purposes of determining the amount of the distribution to be made to
such Governmental Plan Partner, and the value of each of the Partnership's assets, the
Partnership's annual or quarterly financial staternents, as the case may be, prepared in
accordance with Paragraph 18 for the period ending on the Governmental Plan Partner
Withdrawal Date shall be deemed to be conclusive, subject to the provisions of Paragraph
11(d). Such distribution to the withdrawing Governimental Plan Partner shall be payable in

cash, cash equivalents, securities of Partnership Portfolio Companies and/or other assets, with
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each such separate group of cash, cash equivalents, securities of Partnership Portfolio

Companies and/or other assets (determined in a manner consistent with the penultimate

sentence of Paragraph 10(e)) being distributed to the withdrawing Governmental Plan Partner

on a basis that is pro rata to such Governmental Plan Partner’s interest in the Partnership to the
extent practicable, unless otherwise required by law or contract; provided, however, that if the
withdrawing Governmental Plan Partner notifies the Partnership in writing that the receipt by
such Governmental Plan Partner of the securities of any Partnership Portfolio Company would
create a material likelihood of a material violation by such Governmental Plan Partner of any
governmental statute, rule or regulation by which such Governmental Plan Partner is bound,
then the Partnership shall use all reasonable efforts to arrange for the sale of such securities on
" behalf of and for the account qf suck; Governméntal Plan Partner and, if unable to a;;énge for
such sale after all 'reasg)nabl'e-efforté; shall instead use all reasonable efforts to distribute instead
" to such Governmental Plan Partner an amount of cash and/or securities of substantially equal
value which has been approved by the Review Corumittee and which will not create such a
material likelihood of a material violation of any governmental statute, rule or regulation by
which such Governmental Plan Partner is bound.

Upon the withdrawal of any Governmental Plan Partner from the Partnership pursuant
to this Paragraph 23, the Partners (including the withdrawing Governmental Plan Partner)
shall enter into an amendment to this Agreement reflecting such withdrawal and amending
such provisions of this Agreement, including without limitation the provisions regarding
allocations pursuant to Paragraph 9 and distributions during the term of the Partnership and
upon its liquidation pursuant to Paragraphs 10 and 13, respectively, as may be appropriate, so
that the intent, spirit, operation and effect of such allocation, distribution and other provisions
shall, to the maximum extent possible, be preserved after taking into account the withdrawal of

such Governmental Plan Parmér.




Notwithstanding any provision in this Agreeﬁent to the contrary, any Bank
Limited Partner may elect, upon written notice of such election to the General Partner, to
withdraw from the Partnership, at the time and in the manner hereinafter provided, if such
Bank Limited Partner shall obtain and deliver to the General Partner an opinion of counsel
{which counsel shall be reasonably acceptable to the General Partner) to the effect that there is a
material likelihood that such Bank Limited Partner would be in material violation of the
Holding Company Act if such Bank Limited Partner were to continue as a Limited Partmer of
the Partnership. In the event of the issuance and delivery of such opinion of counsel, the
General Partmer shall promptly provide to each Partner a copy thereof, together with a copy of
the written notice of the election of such Bank _Lim_ited:l"antr}e;‘to withdraw. -ThéiGenera}
Partner shall ﬁe;ve, in its sole discfé‘tién, a i;eriod 0f45 d;lys f;)llo*;\?in;g receipt of s‘uch cc;l.inséil's
opinion to attempt to eliminate the necessity for such withdrawal t;) the reasonable satisfaction
of such Bank Limited Partner, whether by correction of the condition giving rise to the
necessity of such Bank Limited Partner's withdravsfal, by amendment of this Agreement, by
effectuation of a transfer of such Bank Limited Partier's interest in'the Partnership to a
substituted Limited Partner at a fair and reasonable price (provided such Bank Limited Partner
consents to such transfer) or otherwise. If such cause for withdrawal is not cured within such
45-day period, then such Bank Limited Partner shall withdraw from the Partnership as of the
date Ifollowing the expiration of such 45-day period (or, if the General Partner elects in writing
not to attempt so to cure, as of the date following such election) which is the earlier of (i) the
last day of the fiscal year of the Partnership during which such 45-day period expires or during
which the General Partner so elects not to attempt a cure, as the case may be, and (ii) the last
day of the fiscal quarter of the Partnership during which such 45-day period expires or during
which the General Pariner so elects not to attempt a cure, as the case may be, provided that the

last day of such fiscal quarter is recommended for withdrawal by counsel in such opinion (the
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earlier of (i) and (ii) being herein referred to as the "Bank Limited Partner Withdrawal Date"). 1f
the General Partner determines not to attempt a cure, it shall give the written notice thereof
promptly after making such determination. Effective upon the Bank Limited Partner
Withdrawal Date, such Bank Limited Pariner shall cease to be a Partner of the Partnership for
all purposes and, except for its right to receive payment for its Partnership inferest as
hereinafter provided, shall no longer be entitled to the rights of a Partner under this
Agreement, including without limitation the right to receive allocations pursuant to Paragraph
9, the right to receive distributions during the term of the Partnership pursuant to

Paragraph 10 and upon liquidation of the Partnership pursuant to Paragraph 13 and the right
to vote on Partnership matters as provided in this Agreement.

As promptly as practicable followmg the Bank L1m1ted Partner Wlthdrawai Date, there

shall be distributed to such Bank Limited Partner, in full payment and sahsfac’aon of its interest

in the Partnership, an amount equal to the amount which such Bank Limited Partner would
have been entitled to receive pursuant to Paragraph 13 if the Partnership had been liquidated
on and as of the Bank Limited Partner Withdrawal Date. No approval of the Review
Committee or of the Pariners shall be required prior to the making of such distribution. For
purposes of determining the amount of the distribution to be made to such Bank Limited
Partner, and the value of each of the Parinership's assets, the Partnership’s annual or quarterly
financial staternents, as the case may be, prepared in accordance with Paragraph 18 for the
period ending on the Bank Limited Partner Withdrawal Date shall be deemed to be conclusive,
subject to the provisions of Paragraph 11(d). Such distribution to the withdrawing Bank
Limited Partner shall be payable in cash, cash equivalents, securities of Partnership Portfolio
Companies and/or other assets, with each such separate group of cash, cash equivalents,
securities of Partnership Portfolio Companies and /or other assets (determined in @ manner
consistent with the penultimate sentence of Paragraph 10(e)) being distributed to the
withdrawing Bank Limited Partner on a basis that is pro rata to such Bank Limited Partner's

interest in the Partnership to the extent practicable, unless otherwise required by law or
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contract; provided, however, that if the withdrawing Bank Limited Partner notifies the
Partnership in writing that the receipt by such Bank Limited Partner of the securities of any
Partnership Portfolio Company would create a material likelihood of a material violation of the
Holding Company Act by such Bank Limited Partner, then the Partnership shall use all
reasonable efforts to arrange for the sale of such securities on behalf of and for the account of
such Bank Limited Partner and, if unable to arrange for such sale after all reasonable efforts,
shail instead use all reasonable efforts to make an Alternative Holding Company Act
Distribution to such Bank Limited Partner.
Upon the withdrawal of any Bank Limited Partner from the Partnership pursuant to
this Paragraph 24, the Pariners (including the withdrawing Bank Limited Partner) shall enter
_into an amendment to this Agree_ment reﬂectmg such mthdrawal and amendmg such
provisions of this Agreement including thhout lumtatlon the prov151'01‘1;9 regardmg allocations
pursuant to Paragraph 9 and distributions during the term of the Partnership and upon its
liquidation pursuant to Paragraphs 10 and 13, respectively, as may be appropriate, so that the
intent, spirit, operation and effect of such allocation, distribution and other provisions shall, to

the maximum extent possible, be preserved after taking into account the withdrawal of such

Bank Limited Pariner.

25.  General Provisions.
(a)  Notices. Except where otherwise specifically provided in this
Agreement, all notices, requests, consents, approvals and statements shall be in writing and
shall be deemed to have been properly given by personal delivery or if mailed from within the
United States by first class U.5. Mail, postage prepaid, or if sent by prepaid telegram, telex or
telecopy, addressed in each case, if to the Partnership, at 237 Second Avenue South, Franklin,
Tennessee 37064, and if to any Partner, to the address set forth in Schedule A or in the

instrument pursuant to which hé became a Partner or, in each case, to such other address or
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addresses as the addressee may have specified by written notice as aforesaid to the other

parties.

(i) Each of the Partners hereby constitutes and appoints the General
Partner as his attorney to make, execute, sign, acknowledge and,
if necessary, file (A) any required amendment to the Certificate of
Limited Partnership; (B) any amendment to this Agreement that
does not require, under the terms of this Agreement, the approval
of all the Pariners, provided that Partners holding the interest in
the Partnership specified in this Agreement as being reqnired for

o ' such amendment have sxgned or otherwise approved such
amendment and ali other required 51gnatures and approvals have
been obtained; (C) any other instrument, certificaté or document
required from time to time to admit a Partner, to effect his
substitution as a Partner, to effect the substitution of the Partner's
assignee as a Partner, or to reflect any action of the Partners
provided for in this Agreement; and (D) any other instrument,
certificate or document as may be required or appropriate under
the laws, regulations or procedures of the United States or any
state or governmental entity in any jurisdiction in which the
Partnership is conducting or intends to conduct its affairs,
provided all such instruments, certificates and other documents
referred to in clauses {A), (B), (C) and (D) above are in accordance
with the terms of this Agreement as then in effect. Copies of all
such instruments, certificates and other documents shall be sent

to all Partners.
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Each of the Partners is aware that the terms of this Agreement
permit certain amendments to the Certificate of Limited
Partnership and this Agreement to be effected and certain other
actions to be taken by or with respect to the Partnership, in each
case with the approval or by the vote of less than all the Partners.
If, as and when (A) an amendment of the Certificate of Limited
Partnership or this Agreement is proposed or an action is
proposed to be taken by or with respect to the Partnership which
does not require, under the terms of this Agreement, the approval
of all of the Partners, (B) Partners holding the interest in the
Partnershlp specu‘led in this Agreement as being required for ~
such amendment or - action have approved such amehdment or’ ‘
action in the manner contemplated by this Agreement, (C) the
Review Committee has approved such amendment or action in
the manner contemplated by this Agreement, if its approval is
required by this Agreement, and (D) a Partner has failed or
refused to approve such amendment or action (hereinafter
referred to as a non-consenting Partner), each non-consenting
Partner agrees that the special attorney specified above, with full
power of substitution, is hereby authorized and empowered to
execute, acknowledge, make, swear to, verify, deliver, record, file
and/or publish, for and on behalf of such non-consenting Partner,
and in his name, place and stead, any and all instruments and
documents which may be necessary or appropriate to permit such
amendment to be lawfully made or action lawfully taken. Each
Partner is fully aware that he and each other Partner have

executed this special power of attorney, and that each Partner will
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rely on the effectiveness of such powers with a view to the
orderly administration of the Partnership's affairs.

(iiiy  The foregoing grant of authority (A} is a special power of attorney
coupled with an interest in favor of the General Partner and as
such shall be irrevocable and shall survive the death or
incompetence (or, in the case of a Partner that is a corporation,
association, partnership or trust, shall survive the merger,
dissolution or other termination of the existence) of the Partner
and (B) shall survive the assignment by the Partner of the whole
or any portion of his interest, except that where the assignee of
the whole thereof has fur;ﬁshed a power of attorney, this power
of éfiérixe;} ‘shall survive siich assignment for the 'sé)le furpo:se_éf
enabling the General Partner to execute, acknowledge and file
any instrument necessary to effect such substitution and shall
thereafter terminate.

(©) uétion. Where the context of this Agreement so requires,

use of masculine gender pronouns shall be deemed to mean or include the feminine or neuter

gender, and vice versa. The invalidity or unenforceability of any one or more provisions of this
Agreement shall not affect the other provisions, and this Agreement shall be construed in afl
respects as if any such invalid or unenforceable provisions were omitted. References in this
Agreement to sections of the Code or the Delaware Act shall be deemed to refer to such
sections as they may be amended after the date of this Agreement.

(@)

certificates, counterparts, amendments, instruments or documents that may be required by

. Each Partner hereby agrees to execute all

laws of the various states or other jurisdictions in which the Partmership conducts its affairs, to

conform with the laws of such states or other jurisdictions governing limited partnerships.
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{e) 5. This Agreement shall be binding upon and it

shall inure to the benefit of the respective heirs, successors, assigns and legal representatives of

the parties hereto.

6 Qﬁl_i_ﬂi&{pﬁ:_l‘ﬂ This Agreement or any amendment hereto may be signed
in any number of counterparts, each of which shall be an original, but all of which taken
together shall constitute one Agreement (or amendment, as the case may be).

(8)

Agreement to be taken by a specified percentage in interest of the Limited Partners or a

rs. Whenever action is required by this

designated group of Limited Partners, such action shall be deemed to be valid if taken upen
written vote or written consent by those Limited Partners (excluding the General Partner and -
| 'fhé -géneral partners of the General Partner if they‘ are also Limited Parmeré) whose -

' éonfrﬁadtions Accotmts repr.ésent- at that ti-rr;e the specified pér“c'e'entage of the Cdntributio-x-'ls
Accounts of all such Limited Partners or such designated group of Limited Partners, as the case
may be. If and to the extent that the limited partnership interest held by any Bank Limited
Partner exceeds 4.9% of the then total outstanding limited partnership interests (exclusive of
Nonvoting Limited Partnership Interests, as herein defined), the excess thereof shall constitute
a separate class of limited partnership interests denominated “Nonvoting Limited Partnership
Interests”. The rights, privileges, benefits and liabilities appertaining to the Nonvoting Limited
Partnership Interests shall be identical in all respects to the rights, privileges, benefits and
liabilities appertaining to all other limited partnership interests, except that holders of
Nonvoting Limited Partmership Interests shall not be entitled to vote upon or give consents in
respect of any action by the Limited Partners pursuant to any provision of this Agreement
which requires or contemplates the vote or consent of Limited Partners, and the aggregate
amount of the Contributions Accounts attributable to the Nonvoting Limited Partnership
Interests shall not be treated under this Agreement as Contributions Accounts of the Limited
Partners for purposes of determining whether the requisite percentage in interest of the

Limited Partners has taken any such action.
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(h)  Veting: Any vote or other action required or permitted to be taken by
this Agreement may be taken by written consent signed by not less than the requisite
percentage in interest of parties required or permitted to take such vote or other action.

(i)

be executed by any of the parties hereto, the parties expressly agree that all the terms and

Applicable Law. Notwithstanding the place where this Agreement may

provisions hereof shall be construed under the laws of the State of Delaware and, without
limitation thereof, that the Delaware Act as now adopted or as may be hereafter amended shall
govern the partnership aspects of this Agreement.

()

restrictions on transfer contained in this Agreement, he must bear the economic risks of his

. Each Partner understands that in addition to the

investment for an indefinite period because the Partnership interests have not been registered
* under tﬂE‘Securiﬁes Act aI{d: fhéi'éforé; ;Tay not be sold or othen.vise transferred unless they
are registered under the Securities Act or an exemption from such registration is available.
Each Partner agrees with all other Partners that he will not sell or otherwise transfer his interest
in the Partnership unless such interest has been so registered or in the opinion of counsel for
the Partnership, or of other counsel reasonably satisfactory to the Partnership, such an
exemption is available.

(k) Fax Matters Partner: The "tax matters parmer” (as defined in
Section 6231 of the Code) of the Partnership shall be the General Pariner (the “Tax Matters

Partner").

26.  Definitions.
The respective Paragraphs or other locations in which certain capitalized terms

used in this Agreement are defined are set forth below opposite such terms:




Term

125% Recovery

Advisory Committee

Agreement

Alternative ERISA Distribution

Alternative Holding Company
Act Distribution

Bank Limited Partner

Bank Limited Parmer
Withdrawal Date

Capital Account

Co‘de.}) |

Contributions Account

Cost Basis

Deemed ERISA Pariner

Delaware Act

Discretionary Distribution

Disposition

Disqualified Person

ERISA

ERISA Partner

ERISA Withdrawal Date

Finkelman

Foreign Controlled Partner
Withdrawal Date

Foreign Controlled Partner

Foreign Limited Partner

-2

10(c)
6

Preamble
10()
10(%)

10(i)

24
8(b)

3(i)()

8(a)

96G)()

20

Preliminary Statement
10(b)

3(o)®)

3(i)(vi)

7(b)

20

20

Preamble

21
21
3(i¢v)




Foreign Partner's Counsel

Foundation Limited Partner

Foundation Limited Partner
Redemption Date

Foundation Limited Partner
Withdrawal Date

Franklin Partnership

Freely Tradable

General Partner

Governmental Plan Partner

Governmental Plan Partner

© ‘Withdrawal Détt.;':' N

Hé)lding Company Act

Indemnified Person

Investment Securities

Letter Agreement

Limited Pariner

Limited Partner Freely
Tradable Securities

Loss Items

Management Agreement

Management Company

Negligent Conduct

Net Gain or Loss

Non-Portfolio Income
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21
(i) (vi)
2

22

3(m)
11{c}
Preamble

23

23
106)
17(a)
3(i)(ii)
3())

Preamble

11(c)
9()(ii)
3(c)
3(c)
17(b)
9(j)(iii)
Nj)(iv)
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Nonvoting Limited
Partnership Interests
Organizational Expenses

Partner
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IN WITNESS WHEREOQF, the undersigned have executed this Agreement as of the day

and year first above written.

GENERAL PARTNER

Franklin Ventures III L.P.
’}

©
E
E
i

& 1 o
r'f‘/
By: /’ L azm‘f?/ bef:fffmaz —
Ge_nff{ai Parlthér '

WITHDRAWING LIMITED PARTNER

Daniel P. Finkelman
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FRANKLIN CAPITAL ASSOCIATES I1I L.P.

The undersigned Limited Partner hereby executes the First Amended and Restated
Limited Partnership Agreement of Franklin Capital Associates IIl L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.
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FRANKLIN CAPITAL ASSOCIATES I L.P.

Limited Pa

Signature Page
The undersigned Limited Partner hereby executes the First Amended and Restated

Limited Partnership Agreement of Franklin Capital Associates Il L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.

154TAB3932/1.22250-1



FRANKLIN CAPITAL ASSQCIATES III L.P.
Li

The undersigned Limited Partner hereby executes the First Amended and Restated
Limited Partnership Agreement of Franklin Capital Associates IIf L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.

154TAB3932/1.22250-1




FRANKLIN CAPITAL ASSOCIATES I L.I".

The undersigned Limited Partner hereby executes the First Amended and Restated

Limited Partnership Agreement of Franklin Capital Associates III'L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.

154TAB3932/1.22250-1



FRANKLIN CAPITAL ASSOCIATES III L.P.
Limi

The undersigned Limited Partner hereby executes the First Amended and Restated

Limited Partnership Agreement of Franklin Capital Associates III L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other
parties thereto.

154TAB3932/1.22250-1

The depjsich 19 porticipiie’in this loveatmant, any
repregeniniong made Aere{in by the partisipaut, and any
actions taken herounder by the participant has/have been made
golely af the direction of the investment fiduciary who has

gole investment discration with respect to this investment.




FRANKLIN CAPITAL ASSOCIATES III L.P.

I;i'mitc;_' Partner Signature Pa

The undersigned Limited Partner hereby executes the First Amended and Restated
Limited Partnership Agreement of Franklin Capital Associates IIl L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.

154TAB3932/1.22250-1




FRANKLIN CAPITAL ASSOCIATES III L.P.

The undersigned Limited Partner hereby executes the First Amended and Restated
Limited Partnership Agreement of Franklin Capital Associates Il L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.

154TAB3932/1.22250-1




FRANKLIN CAPITAL ASSOCIATES I L.P.

The undersigned Limited Partner hereby executes the First Amended and Restated

Limited Partnershjp Agreement of Franklin Capital Associates III L.P., and hereby authorizes ,,

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.

154TAB3932/1.22250-1



FRANKLIN CAPITAL ASSOCIATES IiI L.P.

The undersigned Limited Partner hereby executes the First Amended and Restated
Limited Partnership Agreement of Franklin Capital Associates III L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.

154TAB3932/1.22250-1




FRANKLIN CAFITAL ASSOCIATES Il L.P.
L

The undersigned Limited Partner hereby executes the First Amended and Restated
Limited Partnership Agreement of Franklin Capital Associates Il L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.

154TAB3932/1.22250-1




FRANKLIN CAPITAL ASSOCIATES III L.P.
Eirni

The undersigned Limited Partner hereby executes the First Amended and Restated
Limited Partnership Agreement of Franklin Capital Associates III L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.

134TAB3932/1.22250-1



FRANKLIN CAPITAL ASSOCIATES Il L.P.

The undersigned Limited Partner hereby executes the First Amended and Restated

Limited Partnership Agreement of Franklin Capital Associates III L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto,

154TAB3932/1.22250-1



FRANKLIN CAPITAL ASSOCIATES ITI L.P.

The undersigned Limited Partner hereby executes the First Amended and Restated

Limited Partnership Agreement of Franklin Capital Associates Il L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.

154TAB3932/1.22250-1



FRANKLIN CAPITAL ASSOCIATES 11} L.P.

The undersigned Limited Partner hereby executes the First Amended and Restated

Limited Partnership Agreement of Franklin Capital Associates IIl L.P,, and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.

154TAB3932/1.22250-1



FRANKLIN CAPITAL ASSOCIATES III L.P.

The undersigned Limited Partner hereby executes the First Amended and Restated

Limited Partnership Agreement of Franklin Capital Associates III L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.

154TAB3932/1.22250-1



FRANKLIN CAPITAL ASSOCIATES Il L.P.

The undersigned Limited Partrer hereby executes the First Amended and Restated

Limited Partnership Agreement of Franklin Capital Associates Il L.P., and hereby authorizes

this signature page to be attached to'a counterpart of such Agreement executed by the other

parties thereto.

154TAB3932/1.22250-1



FRANKLEN CAPITAL ASSOCIATES III LP.
Limited Partner §i

The undersigned Limited Partner hereby executes the First Amended and Restated
Limited Partnership Agreement of Franklin Capital Associates II L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.

154TAB3932/1.22250-1




FRANKLIN CAPITAL ASSOCIATES IIT L.P.

The undersigned Limited Partner hereby executes the First Amended and Restated

Limited Partnership Agreement of Franklin Capital Associates III L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.

154TAB3932/1.22250-1



FRANKLIN CAPITAL ASSOCIATES ITI L.P.

The undersigned Limited Partrier hereby executes the First Amended and Restated

Limited Partnership Agreement of Franklin Capital Associates III L.P., and hereby authorizes

this signature page to be attached to a counterpart of such Agreement executed by the other

parties thereto.

154TAB3932/1.22250-1



Franklin Ventures IIT L.P,
237 Second Avenue.South
Franklin, Tennessee 37064

$ 727,273

TR I S






TOTAL $57.727.273
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AGREEMENT dated March 3, 1995, between Franklin Venture Capital Inc, (the
“Management Company”} and Franklin Capital Associates III L.P. (the "Partnership™).

In consideration of the premises and the agreements herein contained, and intending to be
legally bound hereby, the parties hereto agree as follows:

1. Definitions. Capitalized terms used but not defined herein shall have the respective
meanings given them in the First Amended and Restated Limited Partnership Agreement of
the Partnership of even date herewith, as hereafter amended (the "Partnership Agreement").

e¢s. The Management Company agrees to assume all

normal operating expenses attributable to the Parinership on the terms and conditions herein

set forth and, accordingly, the Partnership shall not be liable for such expenses. Normal

operating expenses include ail recurring routine expenses incident to conducting the affairs of

the Partnership including, but not limited to, expenses incurred in investigating investment
opportunities for and monitoring investments by the Partnership; compensation and expenses
of the employees of the Management Company, including salaries of the general partners of
the General Partner in their capacities as employees of the Management Company; and
expenses for administrative services, office space and facilities, maintenance of books and
records for the Partnership, telephone, travel and business consulting services. Normal
operating expenses exclude, without limitation, any taxes which may be assessed against the
Partnership; commissions, brokerage fees, registration expenses or similar charges incurred in
connection with the purchase and sale of securities (including any merger fees payable to third

parties); expenses of members of Partnership committees; expenses relating to the




Partnership's annual and special meetings with its Limited Partners; all expenses relating to
litigation and threatened litigation involving the Partnership; normal and extraordinary
investment banking, legal, custodial, auditing, accounting and chartered financial analyst
services provided to the Partnership; premiums for liability insurance to protect the
Partnership, the partners of the General Partner and the members of any Partnership
committees; and all other non-recurring or extraordinary expenses properly chargeable to the
affairs of the Partnership. The Management Company also provides services to one or more of
the Franklin Partnerships. Any fees and expenses which are attributable to the Partnership
-and ene’or more of the Branklin Partnerships will be prorated by the General Partner among
the Partnership and such Franklin Partnerships in such amounts as reasonably determined by

the General Partner.

3.  Management Company Duties. The Management Company shall perform such

duties as the General Partner shall delegate to it in order to assist it in carrying out the
purposes of the Partnership. The Management Company shall maintain a staff trained and
experienced in identifying and providing assistance to privately-held, primarily early stage,
growth oriented businesses in the health care industry. Such staff shall be adequate for the
performance of the Management Company's duties under this Agreement. Services to be
rendered by the Management Company shall include assistance within the areas of expertise of
its staff and, when considered necessary by the Management Company, the services of its
officers and employees as directors, consultants and advisors for Parinership Portfolio
Companies. In addition to the services of its own staff, the Management Company shall, after
consultation with the Partnership concerning services to be rendered at the request of the
Partnership, arrange for and coordinate the services of other professionals and consultants.
Notwithstanding the services provided by the Management Company, the Management

Company shall not be authorized to manage the affairs of, act in the name of, or bind the




Partnership. The management, policies and operations of the Partnership and all decisions
relating to the Parinership, including the selection and management of its investments, shall be
the responsibility of the General Partner, acting pursuant to and in accordance with the terms
of the Partnership Agreement.

fanagemient Fee. Upon the date on which initial capital contributions are made by

the Partners to the Partnership, the Partnership shall reimburse the Management Company for
any reasonable expenses incurred by it in connection with the organization of the Parmership,
up to a maximum of $300,000 in the aggregate. In addition, the Partnership shall pay the

- Management Company.during the term of this Agreement an annual management fee (the
"Management Fee") for the services to be provided hereunder, subject to the following
limitations: (a) the Management Fee shall not exceed on average over the term of this
Agreement an annual rate equal to 2.14% of aggregate Subscriptions; and (b) the Management
Fee for each year of the term of this Agreement shall not exceed the percentage of aggregate

Subscriptions computed in accordance with the following schedule:

Year Ending on

Anniversary Date Percentage of Aggregate
of this Agreement Subscriptions

First 1.6%

Second 1.8%

Third 21%

Fourth 2.1%

Fifth and thereafter 2.5%

Solely for purposes of determining compliance with the limitations set forth in the preceding
sentence, the amount of the Management Fee deemed to have been paid by the Partnership to
the Management Company for any year shall be calculated before taking into account any
reduction on account of fees or other remuneration paid to the Management Company by

Partnership Portfolio Companies, as provided for below. Any Subscriptions made after the




date of this Agreement shall be deemed to have been made on the date of this Agreement and
the portion of the Management Fee attributable to such Subscriptions shall be payable on a
basis retroactive to such date. The Management Fee otherwise payable for any year shall be
reduced (but not below zero) by 100% of any director’s fees, consulting fees, investment
banking fees and other remuneration (whether in cash or otherwise) paid during such year to
the Management Company by Partnership Portfolio Companies for services rendered by
members of the Management Company staff; provided, however, that if any such fees or other
remuneration are paid to the Management Company by a Partnership Portfolio Company and
“a Franklin Partnérshjp also has an investment in such Partnership Portfolio Company, then in
such cases the Management Fee otherwise payable in any such year will be reduced by only
that portion of such fees or other remuneration equal to the amount thereof multiplied by a
fraction, the numerator of which shall be the total cost of all capital stock and other securities of
such Partnership Portfolio Company owned by the Partnership and the denominator of which
shall be the total cost of all such capital stock and other securities owned by the Partnership
and all Franklin Partnerships. If in any year such reductions exceed the Management Fee
otherwise payable, the excess amount of such reductions shall be carried forward on a year-by-
year basis. Payments of the Management Fee shall be made each year in installments in
advance, at such times and in such amounts as may be determined by the Management
Company, subject to the limitations described above. The first payment shall be due upon the
date of this Agreement.
5.  Term of Agreement. Management setvices shall be performed hereunder until such

time as liquidation of the Partnership has been completed.

n. This Agreement may be terminated without cause and without

penalty at any time on 90 days' prior written notice by either party, with the written consent of

at least 66-2/3% in interest of the Limited Partners.




dment. This Agreement can be modified or amended only by a writing
signed by the parties hereto, with the written consent of at least 66-2/3% in interest of the

Limited Partners.

. This Agreement shall be governed by and construed in accordance

with the laws of the State of Delaware.



IN WITNESS WHEREOF, the undersigned have executed this Agreement on the date first

above written.

FRANKLIN VENTURE CAPITAL INC. FRANKLIN CAPITAL ASSOCIATES Il
L.P.
By: Franklin Ventures III L.P,,
General Partner
Byz. _ _ ‘ By:.
General Partner

Title:

154TAB3932/1.26910-1



Franklin Ventures III L.P.
237 Second Avenue South
Franklin, Tennessee 37064

March 3, 1695

To each of the Limited Partners of
Franklin Capital Associates 11T
L.P listed in Schedule A to the
Partnership Agreement
hereinafter described:

Reference is made to the First Amended and Restated Limited Partnership
Agreement of Franklin Capital Associates III L.P., of even date herewith, executed by
you as the Limited Partners (as amended from time to time, the “Partnership
Agreement”). Capitalized terms used but not defined herein shall have the respective
meanings given them in the Partnership Agreement.

In consideration of your subscription for an interest in the Partnership as a
Limited Partner, each of the undersigned general partners of the General Partner hereby
represents, warrants and agrees that, so long as he is a general pariner of the General
Partner:

L. He shall at all times devote sufficient business time to the Partnership to
manage the affairs thereof. He may have other business activities
provided that such other business activities do not conflict in any
material way with the business of the Partnership (without limitation, it
being agreed and acknowledged by each of you that his activities on
behalf of the Franklin Partnerships do not constitute such a conflict, so
long as such activities remain substantially similar to the activities
contemplated to be performed by him for the Partnership as a general
partner of the General Partner and as an employee of the Managemerit
Company under the Management Agreeriient). Flirthermore, he shall
notactas a general partner or similar principal of any other venture
capital entity that is organized after the date hereof if such entity is
similarin purpose and operation to the Partnership and the Partnershlp
is less than 65% invested, unless he shall have received the prior written
consent of the Review Committee. For purposes of this Paragraph,the
Partnership shall be'deemed to be 65% invésted when an amount equal
to 65% of the sum of the Partners’ Subscriptions has beeninvested in
Investment Securities or used to pay Partnership expenses (including the
Management Fee as defined in the Management Agreement).



While the Management Agreement is in effect, 100% of any director’s
fees, consulting fees, investment banking fees and other remuneration
(whether in cash or otherwise ) paid to him or the General Partner by a
Partnership Portfolio Company for services rendered shall onty be
received by him or the General Partner as an officer, employee or agent
of the Management Company, as the case may be, and shall be remitted
to the Management Company; provided, however, that if any such fees
or other remuneration are paid to him by such entity and a Franklin
Partnership also has an investment in such entity, then in such cases he
shall be obligated to remit to the Management Company for application
against the Management Fee only that portion of such fees or other
remuneration as is equal to the amount thereof multiplied by a fraction,
the numerator of which shall be the total cost of all capital stock and
other securities of such entity owned by the Partnership and the
denominator of which shall be the total cost of all such capital stock and
other securities owned by the Partnership and all Franklin Partnerships.

All investment opportunities which come to his attention, except for such
opportunities which he reasonably believes are not within the purposes
of or appropriate for the Partnership, shall be made available to the
Partnership before he or any account which he controls shall invest in
such opportunity; provided, however, that if an investment opportunity
is in an entity in which he has an investment which was made prior to
the Partnership’s initial investment in such entity, then he shall not be
required to make such investment opportunity available to the
Partnership if he obtains the prior approval of the Review Committee.
Furthermore, neither he nor any account which he controls or in which
he has a beneficial interest (unless he has no control) shall investin a
Partnership Portfolio Company unless he or the account which he
controls or in which he has a beneficial interest has an investment in such
Partnership Portfolio Company which was made prior to the
Partnership’s initial investment in such Partnership Portfolio Company.
For purposes of this Paragraph 3, the terms “account” and “accounts”
shall specifically exclude the Partnership and the Frarklin Partmerships.

He shall cause Franklin Capital Associates L.P. and Franklin Capital
Associates 1l L.P. (unless he has no control over such entities) not to
mnvest in a Partnership Portfolic Company unless such entity has an
investment in such Partnership Portfolio Company which was made
prior to the Partnership’s initial investment in such Partnership Portfolio
Company.

He shall not sell, and shall cause the General Partnier not to sell, any:
Freely Tradeable securities issied by Pattnership Portfolio Companies
that are distributed to.him by the:General Partner or to the General
Partner by the Partnership until at least 30 days after the distribution of
such securities has been made to the Partners by the Partnership.

FpiE hE




-3.

6. He shall not assign, pledge, mortgage, hypothecate, sell or otherwise
dispose of or encumber (a “Disposition”) all or any part of his interest as
a general partner in the General Partner, except (a) if such Disposition,
together with all prior Dispositions (other than those covered by
clause (b) or (c)), would represent 25% or less of the general partnership
interest he purchased in the General Pariner, (b} for Dispositions to other
general partners of the General Partner or to members of the Advisory
Committee, and (c) for Dispositions to members of his immediate family
or trusts for the benefit of such general partner or members of his
immediate family (and, in the case of any Dispositions to such family
members or such trusts, the transferees shall thereafter be subject, as to
further transfers, to the same restrictions on transfer as were applicable
to the transferor).

The terms and provisions of this letter agreement may be waived, modified,
amended or terminated only by a writing signed by a majority in number of those of the
undersigned persons who are then general partners of the General Partner and with the
written consent of the General Partner and of Limited Partners constituting at least
66-2/3% in interest of the Limited Partners (as such percentage is determined in
accordance with the Partnership Agreement). No amendment shall, however, (i) enlarge
the obligations of-any general partner of the General Partner under this letter agreement
without the written consent of such general partner or (i) alter or waive the terms of this
paragraph. The general partners of the General Partner shall promptly furnish copies of
any amendments to this letter agreement to all Limited Partners. This letter agreement
shall also be deemed to apply in all respects to and be enforceable by any Limited
Partner who is listed after the'date hereof in Schedule A to the Partnership Agreement.

This letter agreement shall be governed by and construed in accordance with the
laws of the State of Delaware.

Very truly yours,

John T. Booth

Larry H. Coleman

| ]ames C I—Ioffm.an

W. David Swenson
154TAB3932/1.29243-1






